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innumerable ways, for 
our attention. By knowing all the nece 'bejpg well 
diſpoſed, we are, in proportion |t5.:our talent qualified: for-judgnient, | 3935 
counſel or action, in public or private affairs. Through prejudice, the 
patent of ignorance and error, we miſtake deluſion for conviction ar 
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r 


miſſed and miſlead, ſuffer and commit injuries unſpeakable and irteme- | | 

diable. Truth is eflential to juſtice and equity, which fotm-'thie chief 

bands « of ſociety, the dignity of govetument, and the honour of human f 
Ys 


the great law of go 
roken, neglected or perverted, merit ĩs ſupplam ed, ang 
and wickedneſs, 3 Place of wiſdom and od- | 
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neſs. But prejudice is not the ſole enemy of truth, the paſſions fre- 
quently become its powerful foes, and by their various operations obſtruct 


its progrefs. It is the office of reaſom to fearch out and ſupport the truth,” 


to pievent or extirpate prejudice, to direct the paſſions to their proper 
objects, and confine them within their proper limits; yet how often do 
prejudice and paſſion, ſingle or united, prevail over reaſon, and make it. 
ſubſervient to their domination. All men, ſaid my friend Harpocrates,. 
are : governed by: zan alternation of reaſon, paſſion, and prejudice, o on by 
various - [combinations/ bf theſe principles of human action q and let us. 
ſurvey the globe, mark its diviſions, conſider their prevailing opinions, 
and conſequent practices, and then declare, if poſſible, in what propor- 
tions the whole, or any of its parts, are governed by theſe principles. If 


& ckarly'p erceive that, i in all nations prejudice and paſſion. * 
cee 


* 


arge Ea of dominion, and that the chief rulers and miniſters, 
and the individuals of particular orders who form their reſolutions, are 
ſometimes ſo far. influenced by them, that grievous miſchiefs to the com- 
munity, for whoſe ſake they were appointed, enſue thereupon; ſo that all 
perſons in authority have reaſon. to revere the ſaying of Vopiſcus, occa- 
ſioned by the temperate conduct of the Romans, during the long inter- 
num which took place between the deatli of the emperor Aurelian, and 
the election of Tacitus. In order o the choice of a goed prince, this 
author ſays, that - a ſtrife between the ſenate and Roman army, not en- 
, vious or ſevere, but grateful; and conſcientious, ſubſiſted fix whole 
% months. How great was the concord of the ſoldiers, and quiet of 
« the people, and how weighty was the authority of the ſenate? no ty- 
«rant roſe up; under the government of the ſenate, the ſoldiers and the 
mr Roman people, the Whole world was governed. They did not through 
fear of any prince or tribunicial power act thus eff dat Ae e * 
88 abe beſt thing in hfe} they feared themſebves.” N 
It is the honour and happineſs of a man to delight in truth, che friend 
af probity and wiſdom, ever exercifing a free judgment to ſeek her with 
diligence; and receive her with pleaſure whenceſoever ſhe comes, and in 
whatever dreſs. ſhe appears; end the higher his ſlation. the greater honour 
and benefit he will receive from this diſpoſition. Darius the ſon of 


en : TIES 2 | Hyſtaſpes, 
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Myſtaſpes [a], has perpetuated his fame by his conduct when he ſat in the 
royal ſeat of judgment, ſurrounded by all the princes of Pegſia and Media, 
the governors, captains, lieutenants, and chief officers; of his dominions, 


extending from India to Ethiopia; for upon ſpecial enquiry, and hearing of 


advocates, whether Wine, the King, Women, or Truth, were the ſtrongeſt, 


When the advocate for Truth concluded his argument, ſaying, · Bleſſed be 


the God of Truth, all the People ſhouted and ſaid, «© Great is Truth, 
and mighty above all things; and the king beſtowed on him the 


nobleſt rewards. But although Truth, with the aſſiſtance of Time, be 
victorious; yet it is certain, that in many caſes nearly affecting the wel- 
fare of individuals or ſocieties; ſhe comes not in ſeaſon, and waits ſo long 


to be introduced by Time in her native beauty and force, that the occa+ 
ſions which called for her are paſt! and gone, and ſhe ſerves only to 
expoſe and condemn thoſe errors and injuries whoſe conſequences cannot 
be avoided. By. her appearance in ſeaſon ſhe. might have ſaved a perſon 
or a kingdom; but by her delay ſhe becomes a ſharp acguler,: and a 
helpleſs friend. And it is certain that many perſons, howeyer yell di 
poſed, are unable, without, ſpecial afliſtance, to form in their minds. a 
circle of all the proper relatives of a ſubject, and after placing them in 
their order, duly to obſerve: their united force reſpecting the central 
point of enquiry, and that many ſubjects of laſting importance to ſocieties, 


by reaſon of the great number, and intricate nature of ſome, of their 


neceſſary parts, are not eaſily comprehended by wiſer men, even when 
void of prejudice and paſſion, and poſſeſſed of all their relatives; and 


oftimes ſame of theſe are induſtriouſſy concealed, or otherwiſe unknown, 


and every art is. practiced to dreſs up error in the guiſe of truth. In ſhort, 
the difficulties that attend the acqueſt of truth are frequently ſuch that 
we have too much reaſon to remember the ſaying of the ancient SY 


loſopher, fo often repeated by others, that ſhe lies in the deep. 


Truth being in its nature ſo noble, excellent, and uſeful, its enemies fo 


formidable, and its acqueſt ſo difficult, the free uſe of the means of diſ- 


covering it merits, I apprehend, our ſpecial regard. Of theſe, it is evi- 
dent, the chief are panel h and WEBS? or ann n of Wenn 


1 1 Eſtras Chap. il. and i iv. and Numb due · B. xi. c. 3. n 
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4 De Freedom of Speech and Writing 

invented for the mors-expeditious multiplication of copies, both being 
modes of preſenting to the eye what ſpeech conveys to the ear; yet the 
right; propriety, utility, and limits of their uſe touching political ſub. 
jects, have occaſioned much conſideration, debate and difficulty in the 
world. Deſpotiſm cuts this matter ſhort, and having ſwept away all the 
rights and liberties of the people, prohibits and puniſhes of courſe the 
ule of the means of knowing the truth, which by ſetting before them it 
full lighit cheir natural, juſt, and immutable rights, together with the 
- horrid Nate of their ſlavery, would conſequently make them free, or at 
leaſt indanger the quiet of that tyranny whoſe exiſtence ſo much i injures, 
diſhonours, and debaſes human nature. Under other forms of govern- 
ment this matter has received different treatment in different countries, 
and in them at different periods. Iſhall not attempt 10 ſtate theſe dif- 
ferences;-but [obſerve that freedom or reſtraint of ſpeech and writing 
upon publie affairs have generally been concomitant, and power being 
in its nature-progreflive,” they who ate ſollieitous to augment the re- 
Kraints;ofizvriting would, upon their ſucceſs in all probability, proceed 
inlike!mwpnerito reſtrain liberty of ſpeech ; and the more injurious - the 
| defigns and actions of men are, the greater their ſolicitude will ever be to 
prevent the free examination of them ; wherefore thoſe who deſire to 
8 the latter ought by all means to takte due care of the former. 
After giving this matter the beſt conſideration in my power, it appears 
to me that the free examination of public meaſures, with a proper 
preſentation. by{ſpeech or writing of the ſenſe reſulting from that ex- 
amination, is the right of the members of a free ſtate, and requiſite for 
the preſervation of their other rights; and that all things publiſhed by 
per ſons for the ſake ef giving due information to their fellow ſubjects, in 
points mediately or immediately affecting the public welfare, ate worthy 

of commendation. And it being certain, that even the proper remon- 
ſtrande of the moſt worthy perſons, made to their prince in conſt equence 
of their reſolotion not to become parties to his open violation of e 
of the kingdom, hath in time paſt beed deemed libellous, I ſhall en- 
deavour, notwithſtanding ſo many excellent things ſaid by others upon 
this important ſubject, a little farther to illuſtrate it. All things, every 
one is — are beſt underſtood when known” from their innig. 
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and conſideręd in all their eue and it appearing to me that the 
opinions of many Engiih lawyers atid others touching bels werd ori- 
ginally drawn, in fſome meaſure! ai feaſt} from à ſoutet in general un- 
fivourable to liberty, I n "_ Roman” Imperial Jaws,. I! ſhelÞ ſtate 
them in the firſt place. es ivr 10 209, vn tnt b 03 ibn! 5 
By what laws * wa dovernd-fecialthentMolition; ole 
eommon-· wealth to the time of Gonſtant ine I have not been able: clearly 
tidiſcover ;. but am much inclined to think that they: fell chiefly; if dot 
wholly, under the Cornelian law De Injuriis, made by Cornelius Sila, after 
his overthow of the Marian faction, the regulation of the annual præ- 
torian edicts, which, according to Papinian; were introduced for the ſake 
of aflifting, ſupplying, or correcting, the civil lau for the public utikty, | 
or the perpetual-edict;.compiled by Safvius Fuliama, an eminent lawyer, 
ſome time prætor, Who, while governor of Aquitain, by command of the 
emperor Adrian, reduced into one body what was moſt equitable in the 
edicts for a long time yearly iſſued by the prætors; which being thus 
reduced, augmented, and ranged according to the ordet ef the matters, 
was named the Perpetual Edict, becauſe the emperor would have it per- 
petually obſerved - throughout the empire, inſtead of the prætors annual 
edits iſſued till that time. This edi& being loſt we have little farther 
knowledge of it than what may be collected from the Digeſts, which 
make part of the Yuftiniatiean body of the civil law, wherein are con- 
tained ſundry parts of it, together n un _ the e hr . | 
ad among them the e Lay 
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2 88 Si quis librum ad infamiam alicujus pertinentem ſcripſetit, 
compoſuerit, ediderit, dolove malo fecerit quo quid eorum fieret : 

_ « etiamſi alterius nomine ediderit, vel fine nomine, uti de ea te agere 
« liceret; et ſi eee a qui id fecit, inteſtabilis ex lege eſſe 
e „ 211 6 | 1 ad M4: le. we | 
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4. a+ Bro 1 e 12 1 ite 4 Fibre my 
s Di ek, Book XIV l. . Or fnjuning Ay. ee 
e le amp Urrkans in the g6th: book upon the Edict... 
89. If any perſon hath written, compoſed, or publibed a” hooks 
« tending to defame any one, or with evil intent .hath; cauſed! any ſuch 
«;thing'to'.bedono;' although he hath pübliſtred it under the name of 
elandther, or without name, as if he might treat of that matter; if he 
; be = mmm gg u r over bathi dane this, cp bas 10 ordained to ow 


e 1 1 by: 85 © 15+ | nt lik. 77. ad Edittum,” * TH. 
. 2840 pretors Nx GD INFAMANDI CAUSA FIAT: 81 ure 

44 apvzxsus EA FECERIT, PROUD "QUAEQUE RES. MO a: ANIMAD= 
* VERTAN.“ ;ͤT . ii no CIS 

277 di Sentry Hon cru e o&-D60 O87 25 Ny 
b NN . rotuit —— a — aliqajus der. 

„ende guogcunque quis fecerit vel dixerit, ut alium infamet, erit 

ic actio injuriarum. Hæc autem fere ſunt quæ ad infamiam 3 
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00 9 1% Ur riax, in che 77th boo book. x upon: the Edict. 


Haß. The Prætor ſaith, Let nothing be done for the ſake of das- 


«ing: if any perſon act contrary, I wiki animadvert E to the 
40 Ty of he matter.” 


— 2 1 0 i 2 * - * 8 „ „ 
2 — k 1 1. * TE - 4 4, 1 : I ; ; 111. x * 1 8 


66 8 27. | The Pretor may forbiddeth any thing e to be door to 45 
„ fame any perſon. Conſequently, whatſoever | any perſon ſhall do or 
«ſay to defame another will give an action of injuries. And theſe are 
« the things uſually done to defame any perſon, —or if he write, or 
publiſh, or ſing any thing that may offend 'another's modeſty :. 

Julius Paulus the lawyer, who lived in the former part of the third 
century, in the 5th book of his received ſentences, tit. 4. § / ſays 
that «© 'Thoſe who publiſhed infamous libels, to the contumely of ano- 
2 ther, were ſubject to puniſhment extra ordinem, uſque ad relegationers 


vc injule, 


"0 


upon Public Afﬀairs, e | 7 


a infuls,” by which I underſtand that they were puniſhable at the diſ- 
cretion of the Prætor, who might even confine them to an iſland. ' 

The fragments of the Gregorian and Hermoginian codes, which were 
formed with intent to colle& the conſtitutions of the emperors from 
Adrian to Dioclgſian, make no mention of libels. 

But whatever the laws relative to hbels in general were that took 
place before the reign of Conſtantine, it is certain that this and other 
ſacceeding emperors endeavoured to ſuppreſs- them by their reſcripts and 
edicts. - The Theodefian code, which was formed under the authority of 
the younger Theodofius, compriſing. the conſtitutions, - with other Acta 
regia, of ſixteen. Emperors, uy the year of our Lord 312 to 438, contains. 
the de 


IX. Cod. Throdoſ: Tit. — Dr ad W 16 +0 
« 1, | Impp. ConsTANTINUS. A. ad Verinum Vic. Africæ.“ 

„ 81 quando famoſi libelli reperiantur, nullas exinde calumnias pa- 
«-tiantur hii, quorum de factis vel nominibus aliquid continebunt; ſed 
« ſcriptionis auctor potius requiratur; & repertus cum omni 'vigore | 
* cogatur his de rebus quas proponendas credidit, comprobare: nec tamem 
&« ſupplicio, etiamſi aliquid oſtenderit, ſubtrahatur. P. P. III. Kalend. 

14 ee Karthag. Conſtantino. A. V. & Liinio Ceſ. uk. 13 _ 


py ce II. Ms, A. ad. HS: Proc, Aries 


„Lick ſerventur in officio Tuo, et vicariiz — Bibelloviiny 
« quiin Africa oblati ſunt, tamen eos, quorum nomina continent, metu 
« abſolutos ſecuritate perfrui ſinas; ſolumque moneas. LU ab omni non 
6s: folum” crimine, ſed etiam ſu eſpicione verzſimili alieni e feftinent : Nam 
qui aceuſandi fiduciam gerit, oportet comprobare, nec occultare quæ 
« ſcierit: quoniam prædicabilis erit ad dicationem publicam meritò per- 
te venturus. P. P. V. Kal. Mar. un Cane. A. * & Cort 
6a ſtantio Cf. Col. wag hes os hos Pq 2 : 


- 5 ial 17 III. 3 ad 3 e Viasat e =_ 
Ur accuſatoribus patientia præbenda eſt, ſi quem perſequi in judicio 
« * yolunt, ita . libellis fides habenda non eſt, nec ſuper his ad 
1 | Noſtram 


M The Freedom v, Speech and Writing 
Noſtram Scientiam referendum, cum eoſdem libellos protinus conducat 


te abolexi. quorum auctor nullus exiſtit. P. P. Prid. Non. Decemb. Rom. 
aN b 5 iu n et Conſtantio Cæſ. Cold. — ] 5 


—_ Av. idem A. ad Diony hum.“ 

Fos ſcriptio libellorum, quæ nomine accuſatoris caret, minime 
«© examinanda eſt, ſed penitùs abolenda: nam qui accuſationis promo- 
1 tione confidat, libers. potiùs intentione, quam captiosa atque occultà 
” conſcriptione, alterius debet vitam in judicium de vocare. P. P. Tyro, 
il. Kalend. Nov. Januarino et Juſto Cofl. [328] 


« V. Imp. ConsTanTIOVS A. ad Aﬀos.” 


„ LIBELLIS; quos famgſos vocant, ſi fieri poſſit abolendis, Inclytus 
Pater noſter providit: et hujus modi libellos, Ne in cognitionem quidem 
% ſuam, vel publicam juſſit admitti: Non igitur vita cujuſquam, non 
«« dignitas coneuſſa his machinis vacillabit. Nam omnes hujuſmodi 
. decernimus. Dat. XIV. Kal. Ju. Urſo et olan 

5 Sal. 158. 1 89 2 20 ? 
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ann 1 4 vi. Jew A: ad Populum.” 


a + NN prorſus "in famoſis libellis, qui ne que aput Me, neque in ju- 
4 giciis ullum obtinent locum, calumniam patiatur: Nam et innocens cre- 
&« ditur, cui defuit atcuſator, cùm non defuerit inimicus. Dat. Prid. Kal. 
6, Not- Med. ee ee ee ee es! nagcs] 


: COR 3 4 VII. Impp. Valentinianus, et Varzns AA. Edidtum.” 3 


4 FaAhosox UN infatne nomen eſt LiBELLORUM., Ac f. quis vel colli- 
Sg = — legendas putayerit, ac: non ſtatim chartas igni conſumplſerit, 
ſeiat ſe. capitali ſententia ſubjagandum.. Sanè fi quis devotionis ſuæ ac 
1 ſalutis pyblicz cuſtodiam gerit, nomen ſuum profiteatur, et ea quæ per 
« famoſum proſequenda putavit, ore proprio edicat : ita ut abſque ulla 
«<< trepidatione accedat, ſciens, quod fi adſertionibus veri fides fuerit opi · 
« tulata; laudem maximam ac præmiumi a Noſtra Clementia conſequetur. 
Dat. XIV. en „ eee eee Valentiniano et Valente A A. God. 
a * [365 TD dd ben 75 . 31 
| 4c VII. 
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.« VIII. Idem A A. ad Florianum Cm.. 
05 JAMPRIDEM adverſus calumnias firmiſſima ſunt preſidia comparata. 
Nullus igitur calumniam metuat : conteſtatio vero, quæ caput alterius 
contra juris ordinem pulſat, depreſſa noſtris Legibus jaceat ; intercidat 


“ furor famoſorum (ſæpe ut conſtituimus) libellorum, &c. Dat. V. Id. 
<< Novemb. Martianop. Valentiniano et Valente AA. Cofl,” 


8 IX. n Valentinianus, TR Roos us et Arcadius A AA. 5 
% Cynego ? 


« S1 quis famoſum libellum five domi, five in publico, vel quocunque 
« loco ignarus offenderit, aut diſcerpat priùs quam alter inveniat, aut 
« nulli confiteatur inventum : Nemini denique, fi tam curioſus eſt, re- 
« ferat, Quid legendo cognoverit. Nam quicunque obtulerit inventum, 
i certum eſt ipſum reum ex lege retinendum, nifi proderit auctorem: 
Nec evaſurum pænam hujuſmodi criminibus conſtitutam, fi proditus 
« fuerit cuiquam retuliſſe Quod legerit. Dat. XIV. Kalend. Feb. Con- 

ſtantinop. Honor, N. B. P. et Evodio Coff. [386.]" 


. Imppp. ARCAD. Honor. et Theod. AAA. Anthernio P. Fe 


« et Patricio.” 


„ UNIVERS1, qui famoſis libellis inimicis ſuis velut venenatum quod- 
« dam telum injecerint, hii etiam, qui famoſam ſeriem ſcriptionis im- 
«« pudenti agnita lectione non ilico diſcerpſerint, vel flammis exuſſerint, 
« ye] lectorem cognitum prodiderint, ultorem ſuis cervicibus gladium 


« reformident. Dat. IV. Kal. Maii, Conſtantinop. Arcad, A. VI. et 
_ «© Probo Coll. [406.]” | 


$0 IX. Theodoſian Code. Title 34. Or LinzLs.” 
1. « The gue emperour ConsSTANTINE, to Verinus, lieutenant of 
| Africa.“ : 


« If at any time libe]s be found, let not thoſe concerning whoſe 
« aQtions or reputation any thing be contained in them ſuffer any calumny 
0 2 but rather let the author of the writing be ſought out, and 


9 6 being 
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« being found be compelled, even by torture, to give proof of the 
« things he has thought fit to publiſh ;| however, let him not eſcape 
« puniſhment though he ſhould prove ſomething. Given, March the 
cc zoth, at Carthage, the auguſt Conſtantine the 5th time, and ie 
cc eher being Conſuls. 1319.4] [3]. 


2. „ The ſame auguſt emperour to Helianus, proconſul of Africa.” 


a. Although there be kept in your office, and in the office of the 

« lieutenant, copies of libels which have been preſented in Africa; yet 
« let thoſe whoſe names they contain enjoy uninterrupted ſecurity, and 
« only admoniſh them that they haſten to avoid not only every crime, 
« but alſo probable ſuſpicion ; for he who hath confidence to accuſe 
0. ought to prove, and not conceal what he knoweth ; becauſe he who 
« js worthy of praiſe will with good reaſon come to public judgment. 
Given, Feb. the 25th, at Carthage. The auguſt Conſtantine the 6th 
« time, and Conſtantius Cæſar being Conſuls [3 20.] 


— 3. te The ſame auguſt emperour to Januarius, vice prefect. | 
« As patience is to be ſhewn to accuſers proſecuting any perſon in 
«judgment, ſo no credit is to be given to libels, nor are they to be re- 
« ferred to our knowledge, as ſuch libels ought forthwith to be burnt 
« of which there is no author. Given Decemb, the 4th, at Rome. 


«© The auguſt Conſtantine the 6th time, and ee pe Ceſar being 
. Conſuls [320.]“ 


{ 


13 The Go auguſt emperour to Dionyſus.” . 


2306 A Jefaniatory writing which hath not the accuſers name is by no 
means to be examined, but never: deſtroyed ; for he who hath confi- 


[5} Conſtantine, although he generally governed with elemeney, was ſo far cy; of 
cruelty, that in the early part of his reign having obtained ſeveral victories over the Francs or 
French, à people compoſed” of parts of various northern nations; who to denote their freedom 
took to themſelves the name of Francs; and made two of their kings priſoners, he expoſed 
them to wild beaſts in the amphitheatre; and in the latter part of his reign he put to death 
his ſon Criſpus, an accompliſhed youth, on the falſe accuſation of his mother-in-iaw Fau/fia, 


that he had made an attempt upon her honour, whereas in truth the had d attempted to ſeduce 
him. After confeſſing her crime,” he alſo put her to death. 
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* dence to accuſe ought by an open charge, rather than a captious and 
0 inſidious writing, to call into judgment the life of another. Given at 
« Tyre, Octob. the 2 iſt. Januarinus and Juſtus being conſuls [328] ., 


35 The auguſt emperor ConsTANTIUS to the Africans.” 


© Our illuſtrious father made proviſion for aboliſhing if poſlible thoſe 
e writings which are called libels, and commanded that ſuch kind of 
_ «writings ſhould not be admitted to the knowledge of himſelf or the pub- 
lic. Therefore neither the life nor dignity of any perſon battered by 
e theſe engines ſhall be ſhaken ; for we decree that all writings of this 
4e kind be burnt. Given the 18th of June. Urſus and Fenn being 
1 conſuls [338.]” | Ee 


*. * The ſame emperour, to the — [of Hm „ 5 3 


« Let no perſon in any wiſe ſuffer calumny from libels, which receive 
« no countenance with me, nor in judgments ; for he is believed to be 
«© innocent who hath no accuſer, though he hath an enemy. Given the 
«« 31ſt of October, at Milan. Arbitio and Lollianus being conſuls [355.]” 


oy. The auguſt emperours Valentine and VALENS, An Edict. A 
« The name of LIBELS is infamous; and if any perſon ſhall think 
ee they are either to be retained or publiſhed, and ſhall not immediately 


« burn them, be it known to him that he ſhall be capitally puniſhed. 
« Verily if any perſon regardeth his own duty and the public welfare, 


« let him declare his name, and make oral publication of what he hath _ 


« thought fit to diſcourſe of by a libel; ſo as he may come without any fear, 

«knowing that if his aſſertions be ſupported by truth, he will receive 

e the greateſt praiſe and reward from our clemency. Given the 16th 

« of February, at Conſtantinogle. The auguſt Valentinian and Valens 
0 being conſuls [365-]” u 
8. «© The ſame auguſt emperours to Florianus.” 1 5 by 

The firmeſt defence againſt calumnies hath been already procured. Let 
«© no perſon therefore fear calumny. That objection of crime which ſtriketh 


« at me head of another contrary to the. order of law, be it depreſſed by 
"> | «© our. 
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« our laws: together with it periſh the rage of libels, &c. (as we have 


« often decreed.) Given the gth of Novemb. at e 8 n 
15 « auguſt Valentinian and Valens being confuls.” N 4) 


ge © The auguſt emperours Valentinian, Trzopoerys; and Arcadius, 
« to the pretorian prefect Cynegius.“ | 


5 40 If any perſon ſhall unwittingly find a libel at home or r abroad, or in 
« any place, let him either tear it before another find it, or- confeſs the 
60 « finding of it to no perſon.” Laſtly, let him relate to no perſon what 
*« be, hath di covered by reading it, if he be ſo curious. For whoſoever 
« ſhall communicate it when found, is certainly to be held guilty by the 
« Jaw, unleſs he ſhall produce the author. Neither ſhall he eſcape the 
40 puniſhment appointed for crimes of this kind, if he be convicted of 
« having related to any perſon vbat be hath read. Given the 9th of 
„ January, at Conſtantinople, Honorius and Evodius being conſuls 

s 5 


et 


10. fe The auguſt emperours Axc Aplus, Honorius and Theodoſius, te 
Anthemius prætorian prefect, and of the council.” 

4 Let all who by libels ſhall caſt a kind of poiſoned | dart at their 

« enemies, and thoſe alſo who having heard the fcandalous contents of 

« the, libel do not immediately tear or burn it, or produce the author 

Ta when known, dread the avenging ſword on their necks. Given the 

«, 28th of Aptil, at Conſtantinople. The * Aren the 6 eth time, 


«and Probus "Wu conſuls MST. 


„ 


empire, " inten ed and cine to remain in 1 with: tuch illuftra- 
tions and additions as were-thought requiſite, compiled and: eſtabliſhed 
by the authority of the emperour. Juſtinian, beſides the above citations from 


the Digeſts, contains What . og 


3 9 5 4 8 8 
211 2 i* 


| 5 N 90 114 Inſtit. Lib. IV. u. a; De . 3 Jae 
5 9 Injuria autem committitur” i non ſolum cùm quis pugno pulſatus, aut 
« fuſtibus cæſus, vel etiam vetberatus erit; ſed et ſi cui convitium factum 


WW “ fuerit 


— 
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* fuerit vel ſi quis ad infamiam alicujus libellum aut carmen aut 
« hiſtoriam ſeripſerit, compoſuerit, ediderit, dolove malo fecerit n —_ 
* eorum fieret.” 


* Inftitates, Book IV. Title 4. Or Ix JuRIESs.“ | 


„ Now an injury is committed not only when any perſon is beater 
« with the fiſt, or bruifed, or wounded with clubs; but alſo if a perſon 
t be reproached, — or if any perſon hath written, compoſed; or publiſhed 
« a libel, or ſong, or hiſtory to defame another, or with. evil intent. hath 
* cauſed wy of theſe things to be done.” 


4 Coda Lib. IX. Tit. 36. DE Famoss 1 
1. Impp. VALENTINIANUS et VAL ENS, AA. Edictum.“ 


Si quis famoſum libellum, ſive domi, ſive in publico, vel quocunque 8 


&« loco ignarus repererit : aut corrumpat prius quam alter inveniat, aut 
e nulli confiteatur inventum.. Si vero non ſtatim eaſdem chartulas vel 
6 corruperit, vel i igni conſumpſerit, ſed vim earum manifeſtaverit, ſciat ſe 
ce quaſi auctorem hujuſmodi delicti capitali ſententiæ ſubjugandum. Sane 


& {1 quis devotionis ſuæ, ac ſalutis publicæ cuſtodiam gerit, nomen ſuum | 


cx profiteatur, et quæ per famoſum (libellum) perſequenda putaverit, ore 
« proprio edicat : ita ut abſque ulla trepidatione accedat, ſciens (quidem) 


e quod' fi adſertionibus (ſuis) veri fides fuerit opitulata, laudem maximam. 


i et premium a noſtra clementia conſequetur. Sin vero minimè hæc vera 
* oſtenderit, capitali pena plectetur. Hujuſmodi autem libellus alterius 
« opinionem non lædat. P. P. XVI. Kalend. Mart. e Va- 
* LENTINIANO et VALENTE, AA. Coff. [365] 


Code Book IX. Title 36. of Kale ts. ec Nol 
Edict of the auguſt emperours VALENTINIAN and Varens.” a 


27 1 any perſon ſhall unwittingly find a libel, either at home or Fey 7 


<e or in any place, let him. either deſtroy. it before. another ſee it, 


« or confeſs the finding it to no perſon. But if. he do not immediately | 


« deſtroy or burn the ſaid papers,. but declare their contents;;be it known 
7 to him that he ſhall be capitally puniſhed, as if he were the. author 


« of ſuch crime. Verily, if any perſon regard his own duty, and the 
3 public 
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oc public welfare, let him make known his name, and declare with his 
« mouth: thoſe things which he hath thought ſhould be proſecuted by a 
« libel, ſo that he may approach without any fear, knowing certainly: 
« that if his aſſertions be worthy of credit, he will obtain the greateſt 
« praiſe and reward from our clemency ; but if he do not prove ſuch 
things to be true, he ſhall be capitally: puniſhed. And a libel of this 


: kind ſhall not hurt the character of another, To the Prætorian prefect. 


February the 14th, Conſtantinople. The "Ow Valentinian an ng 
* Valens being conſuls. 1365. 7% tied ines | > 


Before theſe compilations of Fuſtinian a great part of the empire af 
the Weſt was irrecoverably loſt. Soon after his death the Goths making 
freſh incurſions got poſſeſſion of Italy; to them ſucceeded the Lombards. 


By theſe ravages, together with the diſinclination of all the old Raman 
0 ſubjects to preſerve a body of laws which they had received with im- 
patience from Conſtantinople, Tuſtinians laws were total! y loſt in the 


Weſt : and in the Eaſt, after continuing in force about ſeventy years, 
they. ſuffered diſcredit _ delign of the emperour, or rather tyrant 
Phocas, by whoſe command. they were tranſlated into the Greet tongue, 


Introduced by his order into the forum as welbas the ſchools, inſtead of 


the Latin, the inſtitutes being tranſlated by way of paraphraſe. Theſe 
tranſlations continued in uſe about 260 years, till-the time of the em- 
perour Ba, who began his reign in the year 867, from which epocha 


the Learned date the fall of the laws of Fuſtinian in the eaſtern empire, g 


the body of laws begun by this emperour, and completed by his ſons Leo 
and Conſtantine, continuing in force till the diſſolution of the empire by 
the taking of Conſtantinople i in 14 53. And thus TFuftinians body of laws 
loft their force in the Eaſt; but in the year 1130, in the war for the 


| papacy, ſome ſoldiers of the emperour Lotbarius, in pillaging the city 


Amalfi, found Fuſtiniens Digeſts or Pandects, which Lotharius fo highly 
approved, that he afterwards eſtabliſhed Juſtinians laws in Germany and 
Traly. In conſequence of this and other diſcoveries, with the Imperial 


favour and eſtabliſhment, Fuſtinians laws became generally known by the 
Learned in all the ſtates of Europe, and received by moſt of them for their 


e in different proportions, the 48 pare being chiefly govern 
| 2 de 


; % 
ag "4 4 af © 
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ed by them. This wonderful progreſs and admiſſion of a body of laws 
into ſo many countries wherein the legiſlator had no authority at the time 
of their making, and which had ſo long before totally loſt all their force 
in the country wherein they were made, are frequently aſcribed by 
authors to their great utility and excellence. Others have obſerved, that 
_ theſe laws favouring the eccleſiaſtics in ſeveral reſpects, and being help- 
ful to them to form their canon laws, the chains whereby they enſlaved 
the Chriftian world, they contributed not a little by their influence to 
their reception, though the popes afterwards ſcrupled not at their pleaſure 
to reſcind them. The illuſtrious father Pa: J, in his treatiſe of matters 
beneficiary, obſerves that Gregory the 1Xth, in imitation of Theodofrus. 
and Juſtinian, who formed their codes for the politic of the empire, 
framed a politic which began to lay the foundation, and to eſtabliſh 
the Roman monarchy, chiefly in beneficial matters= and that the old 
collectors of canons, particularly Gratian, made a collection of all that 
he accounted proper to the papal greatneſs, ! yet not without changes, al- 
terations and falſifications and it was believed by him he had raiſed 
that authority to the greateſt height it could attain unto ; and for thoſe 
times he was not miſtaken. The Decretum of Gratian was compoſed. 
in the year 1151, and Gregory was created pope in the year 1227. But 
there was another prevailing reaſon for the general reception of Fuſtinians 
laws, leſs noticed than its importance deſerves, which was their favour- 
ing the power of princes. The author of the Hiſtory of the Origin of 
the French Laws, a learned treatiſe firſt publiſhed about the year 1708, 

and ſuppoſed to have been written by the eminent monfieur Argout, and 
ſince his death uſually prefixed to his Inſtitutes of the French Laws, 

| ſpeaking of FJuftinians law, after highly commending it for its general 
uſe and advantage, expreſſes himſelf thus. « But it was. chiefly of ſer- 
vice to princes, whoſe prerogative is therein extended in its full di- 
oc menſions, free from thoſe fatal blemiſhes it had ſuffered in the fore 
« going ages; nay, it furniſhed them with matter to build very high pre- 
<« tenſions. The emperour of Germany, as ſome doctors explained this law 
* to him, had a right to univerſal monarchy, and others faid, that 9 
« were abſolute emperours within their own dominions.“ 


— for 
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por the better underſtanding t Gor: nature of this Ht * produce 
the following Paſfages. | Nn 


or „ Dig. Lib. I. Tit. 8 Dn CongrizuTiOniaEs PRINcir UN.“ 
«« ULeranvs, lib. I. Inftitutionum.” 


cc + Duca principi placuit legis habet vigorem : ut pote cum Lege regia, 
10 quæ de imperio ejus lata eſt, populus ei & in eum omne ſuum i imperium 
« et poteſtatem conferat. 8 I. Quodcunque' igitur imperator per epiſtolam 
« et ſubſcriptionem ſtatuit, vel cognoſcens decrevit, vel de plano interlo- 
es cutus eſt, vel edicto præcepit, legem eſſe conſtat. Hæc ſunt quas vulgo 
re Conflitutiones appellamus, 8 2. Plane ex his quædam ſunt perſonales, 
« nec ad exemplum trahuntur: nam quod Princeps alicui ob merita 


« jndulfit, vel fi quam pznam e "_ Th cui ns r . lubyenit, 
40 een non 1 n 


ic 4 40 + Digelts, B. I. Tit./4 Ot the Confticuiions of Princes.” 
Jie DRL i IG Vipian, Book I. Of Inftitutions.” 


6 What pleaſeth the prince hath the force of law; in as much as by the 
40 regal law made reſpecting his government the people confer on him all 
« their authority and power. 1 Whatever therefore the emperour by letter 
C « and: ſabſcription, hath appointed, or hath udicially decreed, or in other 
de manner declared [eh or by edict enjoined, appeareth to be law. Theſe 
« are what we commonly call Conftitutions. | 8 2. Of theſe ſome plainly 
ct are perſonal, and not to be drawn into example; for what the prince 
« hath indulged as a reward of merit, or if he hath impoſed a puniſhment, 
| 40 or given to any one unegypled ſuccour, this matter extendeth not 


40 e the perſon.” £7. 


lei The BER. & plano 1 72 Which are here rendered, ce jn other manner de- 
ce clared,” ſignify to take cognizance on the level ground, that is, not on the tribunal, or 
judgment ſeat, but in the ſtreet, or in paſſing along, when the magiſtrate is going either to 
the baths, to take the air, or to the games; for to take cognizance from the tribunal is to | 
do ſo not from the level ground, but from an eminence. And te "oP: uſe pro tribunal 


: and de Plano a as oppoſite phraſes. _ 1 
2 Indit. 


22 Public * _ confedered, | I7 


„ Inſtit. Lib. J. Tit. 2. De Jure Vaturali Gentium et Civili. N 


* $ 6. Sed et quod principi placuit legis habet vigorem; quum lege 
ce regia, quæ de ejus imperio lata eſt, populus ei et in eum omne impe- 
* rium ſuum et poteſtatem concedat. Quodcunque ergo imperator per 
<« epiſtolam conſtituit, vel cognoſcens decrevit, vel edicto præcepit, legem 
| « eſſe conſtat : hæc ſunt, que conſtitutiones appellantur. Plane ex his 

<« quzdam ſunt perſonales, quæ nec ad exemplum trahuntur: [quoniam 

* non hoc princeps vult.] Nam quod alicui ob meritum indulſit, vel © 
9 quam pœnam irrogavit, vel ſi cui fine exemplo ſubvenit, perſonam non 
<6 ae g h Aliæ autem, quum e ſint, omnes procul dubio 
ve tenent.” : 5 


0 as LI. B. I. Title 2. of the Law N atural, of * RI and Civil.” n 


« & 6, But alſo what pleaſeth the prince hath the force of law ; in 
« as much as by the regal law made reſpecting his government the people 
„yield unto him all their authority and power. Whatever therefore 
«© the emperour by letter hath appointed, or hath judiciouſly decreed, or 
« by edict enjgined, appeareth to be law. Theſe are what are called Con- 
e ſtitutions. Of theſe ſome are plainly perſonal, and not to be drawn 
s into example [becauſe the prince will not have it ſo] for what he hath 
<< indulged to any perſon for his merit, or if he hath impoſed a puniſh- 
e ment, or hath given to any one unexampled ſuccour, it paſſeth not 
«© beyond the POS But others being general doubtleſs bind all per- 


4 ſons.” 


In this law and the luſt of domination were founded all thoſe exorbi- 
tant claims and extenſions of power which have wholly or nearly ſwept 
away all the liberties of the neighbouring ſtates, without leaving in ſome 
the leaſt appearance: of thoſe orders which were inſtituted for their pre- 
ſervation. It is an ancient as well as evident and important political 
principle, that the laws of every. ſtate ſhould be agreeable to its particu- 
lar nature. Without due obſervance of: this maxim the conſtitution will 
inevitably be changed; and in mixed governments, when the underſtand- 
ing or virtues neceſſary in ſeaſon to diſcern, and with proper reſolution 

D to 
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to oppoſe, all accroaching power in the prince, who has the forces of 
the ſtate in his hands, are wanting in thoſe who are appointed to guard 
the common liberties, the declenſion of their authority will of courſe 
enſue; and if by any means they unhappily become ſubſervient to that 
domination which they ought, if poſſible, to prevent, they conſequently 
loſe the love of the people, and the reſpect of the power they help to 
raiſe, and ſo prepare their own annihilation, or by their continuance 
become a grievance inſtead of a bleſſing to the people. The Roman Im- 
perial government was abſolute, and likewiſe tyrannical when the caſual 
goodneſs of the emperour did not prevent it. Every abſolute govern- 
ment is manifeſtly in its nature a tyranny in poſe ; the temperate uſe of 
power may take place to day; but a tyranny in e may ſucceed to-mor- 
row: and although Fu/tinians laws might contain excellent regulations 
in many reſpects; yet as they were framed for the ſupport of Imperial 
authority, being compoſed and given in a ſtate wherein all things con- 

centered in the abſolute power of the prince, ſo far as they related to 
power they were in their nature unfit for the government of limited 
monarchies. But when theſe laws were received, the ecclefiaſtics were 
the chief poſſeſſors of what learning there was in the world; their op- 
prteſſions were manifold, and power was the object of mutual deſire in 
prieſts and princes; and others who ſhould have laboured to prevent 
their general reception were probably inſenſible that they were pregnant 
with ſo great danger and miſchief, having no apprehenſions that a book 


piekt out of the rubbiſh at Ama could * gone ſuch . 
Gates to their poſterity. 


This whole matter gives cauſe, if it were wanted, to applaud he. - 
wiſdom of thoſe who have preſcribed to the members of mixed govern- 
ments jealouſy, as a neceſſary antidote againſt that fatal diſeaſe arbitrary 
power; and we have reaſon to revere the memory of thoſe who pre- 
vented a farther reception of theſe laws, which by favouring the advances 

heretofore made towards abſolute power would have aigmented the 
danger of the common liberty, if not involved us in the ſame ſtate with 
our neighbours, eſpecially conſidering, together with the power and in- 


fluence of thoſe who were inclined to this reception, che progreſs which 
_ they had made. 


Dr. 
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Dr. Duck, in his treatiſe Of the Uſe and Authority of the Civil Lau 


. of the Romans in the Domi nions of Chriſtian Princes, finiſhed in the year 


cc 


1648, and publiſhed in 1653, with reſpect to its uſe in England, in the 
firſt place ſays, « The Engliſb have ever carefully preſerved their laws, 
« and whenloever in parliament attempt has been made to change them 
« according to the equity of the Roman law, though otherwiſe with 
« juſtice enough, they have ever oppoſed it, of which there are ſeveral 
« inſtances in the journals. In a parliament under Henry III. when the 
* biſhops moved for an act to legitimate children by ſubſequent marriage, 
« as Fuſtinian had upon good reaſon appointed, as expreſſed in the con- 
66 ſtitution for that purpoſe, and the church had allowed the ſame, 
* the earls and barons unanimouſly anſwered, Nolumus leges Angliæ mutari, 
„ que huc uſque uſu ſunt approbate ; We will not ſuffer the laws of England, 
« hitherto approved by uſe to be changed. In the parliament under Ricbard 
« II. when Thomas duke of Gloceſter and other nobles accuſed Alexander 
% Nevil archbiſhop of York, Robert de Vere duke of Ireland, and others 
«« of treaſon, and the common lawyers and civilians being required to 
« pive their opinion had anſwered that the form of the accuſation was 
« not rightly drawn, either according to the law of England or the civil 
« law, the earls and barons ſaid it was right according to the parlia- 
« mentary laws, and proteſted they would never ſuffer the kingdom of 
England to be governed by the civil law of the Romans; and though 
“ this might perhaps in thoſe times proceed from ſudden heat and 
« factious diſpoſition, yet it has been ever fince duly obſerved, and all 
« authority and uſe of the civil law utterly excluded from the courts of 
« juſtice, wherein the law of England is practiced. 
Afterwards he ſhews how far the civil law was introduced, aw its 
_ profeſſors favoured ; and in particular fays, © The firſt writer upon the 
« Engliſh law is R. Glanvil, chief juſtice under Henry II.; after him 
«« Henry Bracton, likewiſe chief juſtice under Henry III.; then Jobn 
« Britton juſtice of England: and under Edward I. Gilbert Thornton, 
« chief juſtice of England, abridged Bracton; and under the ſame king 
an uncertain author, called Fleta, whom the celebrated Se/den hath | 
« lately publiſhed and illuſtrated, hath revived the buried name of 
" Thornton. Now theſe Engliſh lawyers were excellently well 
| D 2 « verſed - 
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cc verſed i in the civil law, whence they have received very much for ex- 


56 plaining and adorning the Engliſh law. Bracton was profeſſor of the . 


« Ceſarean law at Oxford, and Britton doctor of laws; and Glanvil and 
% Bratton begin their books in the words and method of Fuſtinian in 

« the Inſtitutes ; and in their treatiſes often cite the teſtimonies and au- 
e thority of the civil law for deciding the moſt weighty controverſies, 
« not only in private cauſes, but in ſuch as relate to the public admini- 
« ſtration ; and from king Stephen, for about two hundred years, till the 
time of Edward III. ſo great was the ſtudy of the Roman laws here, 
« not only in the univerſities, but at the bar, that in the reports and 
& judgments of cauſes, and in the pleadings of advocates, are very 
« frequent quotations of the civil law, which Seiden hath proved by 
« many teſtimonies, in his diſcourſe upon Fleta; and the prefeſſors of 
« the civil law were in ſo high eſteem in thoſe times, that under Henry 
II. there were ſeveral ſkilled therein, who were alſo clerks; Simon de 


« Pateſhull, dean of St. Pauls, Philip Lovell, Fobn Manſel, and many 
te others, advanced to be judges in the ſupreme courts of juſtice.” 


To be ſhort, our kings have ever caſt a favourable eye on the biſhops, 
« clerks, and profeſſors of the civil law, preferring them generally to the 
40 chief offices of the government, as our hiſtorians do witneſs; and in 
10 the reign of Edward III. all the great offices of chancellor, treaſurer, 
40 « keeper of the privy ſeal, of the rolls, of the wardrobe, chancellor of 
« the exchequer, and almoſt all other public offices were committed to 
% them.“ The courts in which by the cuſtom of England they 
« proceed by the civil law only, are reducible to three heads; 1. The 
« military court, under the conſtable and marſhal of England. a he 
, court of admiralty. 3. All the eccleſiaſtical courts, under the arch- 


cc biſhops, biſhops, and archdeacons, which have all hitherto been in the 
cc hands of civilians. 


He afterwards ſets forth the numerous s cauſes which are eee c 
in the eccleſiaſtical court by the civil and canon law, together with the 
provincial conſtitutions of Canterbury &c. and ſays, © As to the civil law 
there is no diſpute, for it has been received by the conſent of all, and 
« in this court is called, the Jaw of the land,” adding a little after, 
28 among the courts of England wherein Juſtice 1 is adminiſtred by the 
| 4 ES Roman 
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6 Roman laws, we muſt not omit the privileges of our kings granted to 
« the two univerſities of Oxford and Cambridge.” And it may be re- 
membered that fo late as in the latter part of the reign of king James, 
and beginning of the ſucceeding reign, Dr. Villiums, while biſhop of 
Lincoln, was lord keeper; and that king Charles appointed archbiſhop 
Laud one of the commiſſioners of the treaſury, and by o_ ne Dr. 
Jen, biſhop of Landon lord treaſurer. 
In juſtice to the memory of the ancient writers upon the! Engliſh "oY 
it is to be obſerved that altho' their works contain many things of mo- 
ment taken from the civil law, relative to the public adminiſtration, as 
well as to private cauſes, yet they ſtudiouſly tempered the power of the 
prince with law and equity, and even expounded thoſe words of the paſ- 
ſage before cited: from the Digeſts and the Inſtitutes, which ſtrictly taken 
gave the force of law to the princes pleaſure, in a ſenſe very different 
from that which was uſually given to them by the Greek or Latin expoſi- 
tors, who OY to the letter favoured the abſolute power: of the 
rince. 
/ With reſpe& to libels, Glamoil, who enumerates many olfences;/ makes 
no mention of them. Bracton in his third book, tract. de Corona, fol. 
155, has the following words, being evidently taken, though not cited, 
fron Fuſtinians Inſtitutes. Fit autem injuria non ſolum cum quis frugno per- 
cufſus fuerit, verberatus, vulneratus, vel fuſtibus:cefus, verum cùm ei con- 
vitium diftum fuerit, vel de eo factum carmen famoſum) et bujus modi, which 
is the only paſſage touching libels that I have ſeen in thoſe ancient 
writers. Stam Ford, in his Pleas of the W nahes no mention of 5 
bels. | | | | 
The Scots ſeem ly to ins ssc the Romani laws in a conſi- 
derable meaſure for their government, in conjunction with their municipal 
laws, notwithſtanding what is contained in the following paſſage in Bu- 
chanans hiſtory of their affairs in the year 1532, There having been 
« from the earlieſt times no ſtated days in Scotland or certain place for 
« judging pecuniary conteſts among the citizens, Jobn duke of Albany 
obtained of the pope, that an annual ſum of money, ſufficient to pay 
„ the ſalary of a few judges, ſhould be impoſed on the whole eccleſiaſtic 
order, and each perion aſſeſſed i in proportion to their benefice. Gawen 
1 Dunbar, 
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* Dunbar, biſhop of Aberdeen, in behalf of himſelf and other prieſts, 
_*« appealed to the pope. This controverſy held from the 11th of March 
*« to the 24th of April, when .a college of judges was eſtabliſhed at | 

« Edinburgh. Altho' at the beginning they deviſed many things com- 
«© modiouſly for the equal diſtribution of juſtice the event was not 
4 anſwerable to expeRation ; for as in Scotland there are ſcarce any 
% laws fave acts of parliaments, and the more part of thoſe not per- 
4 petual, but temporary, and the judges do what they can to prevent the 
.«« enaCting of laws, the eſtates of all the citizens were committed to the 
determination of fifteen men, whoſe power is perpetual, and their go- 
« yerument evidently tyrannical ; their ſole deciſions being laws.” 

Sir. George Mackenzze, advocate to the kin gs Charles IId. and Fames 

VIIth. in a treatiſe entitled, The Laws and Cuſtoms of Scotland in 
4 matters criminal,” part iſt. tit. 1ſt. $ 3. ſays, «© We follow the civil 
% law in judging crimes, as is clear by ſeveral acts of parliament, wherein 
the civil law is called the common law.” —*© King James Vth. was ſo 
e fond of the civil law, as Beet. obſerves lib. 17. that he made an act 
«+ ordaining that no man ſhould ſucceed to a great eſtate in Scotland who 
« did not underſtand the civil law; and erected two profeſſions of it, 
« one at St. Andrews, and another at Aberdeen.” 
Tit. 30. § 5. He ſays,” « Infamous libels, /ibe/li 8 are the 
6 moſt permanent of all injuries, and therefore are moſt ſeverely pu- 
« .niſhed, and in it the nder ſhews more deſign, and therefore i is more 
„ guilt a 

5 = 5 of chile ler was of old ae Paul. lib. 6. 
6c Sent. tit. 4. But was made capital by the edict V. alentiniani & Valentis. 
% L. unic. C. de fam. libel. But Clar. makes it arbitrary by the pre- 
« ſent cuſtom of Europe ; and ſo it is with us at preſent in Scotland, 
«© except where the prince is abuſed, or where a capital crime is alledged 
« againſt any man; for eo caſu infamous libels are juſtly puniſhed by 
4 death.” And thus Fleming was hanged for ſaying, that he wiſht 
« that the king would ſhoot to dead, and die of the falling fickneſs, 1 May 
„ c 161 Fo But in this the words were maliciouſly e for the ene 
*« uttered them becauſe he had loſt a Owe” | 


Having 
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upon Public Afﬀairs, conſidered. = 
Having ſtated the Imperial laws againſt libels, with the power of the 
princes who ordained them; and Conſtantine having expreſsly, and other 
emperours conſequentially, ſubjected libellers to torture, the uſual pro- 
ceeding at the civil law againſt perfons accuſed of capital crimes, I ſhall 
from the writings of others ſet forth the nature of torture, apprehend- 
ing that ' the whole will give us reafon to encreaſe and preſerve our 
regard for our mild and happy conſtitution, with the exerciſe of thoſe 


virtues which are neceſſary in point of execution, without which it 


is manifeſt the benefits intended N the wiſeſt . cannot be 
enjoyed. | 


Hemzcetvs. vol. 5. part 7. Of his Elements of the Civit Law ac- 
66- GE to the Pandects. 


Tit. 18. Of examinations by Torture: . 


Nor is tine dd by torture, im order to draw out con- 
< feſſion of a crime, of which there is good eauſe of ſuſpicion non ob- 
« ſcuris indiciis confirmati] leſs to be reckoned among thoſe things which 
« are common to all public judgments, which altho it be a frail and 
« and dangerous mean has been formerly adopted by ſeveral nations as 
« 2 neceſſary evil. With reſpe& to the Athenians and Rhodians at leaſt 
« we have the-evidence of Cicero. As to the people of Germanic ori- 
« pinal it appeareth from the 4th law-of the Wi/goths, &c.” 
Whence flow axioms, 1. examination by torture properly pertained 
* to ſervants. 2. They were to be uſed for drawing out the truth. . 
When 'there were the ſtrongeſt appearances [indiciis] bf a Nr el 
* crime.“ | 

« As therefore eden; by torture pertained Napeny to "TOY 
« the reaſon is obvious why they might be tortured either as delinquents 
« or witneſſes ; yet not againſt their maſters, unleſs in crimes of treaſan, 
« adultery, and. ſome others. of an atrocious nature, and why men. of 
« 2 lower degree formerly ſeemed. to be of. the ſame condition, if they. 


were either proſecuted as criminals, or produced-as witneſſes.” ' 


2 . Frome. 
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_ -«« From the ſame axiom it appeareth why by our law [d] noble and 
« honourable perſons, biſhops and preſbyters, profeſſors of arts, decu- 
„ rjons,. and their children to the third decree, ſoldiers, and their child- 


t ren of the firſt degree [e], are exempt from examination by torture. 


And as tortures are to be uſed only for drawing out the truth, conſe- 
« quently 1, they are not to be exerciſed upon thoſe from whom there is 
«© no proſpect of obtaining it, as mad perſons, and children. 2, nor upon 
« old men, or women with child, as death might be thereby occaſioned ; 


% 


« and if the judge fraudently command any perſon to be tortured to 
« death, he is puniſhable by the . law de Sicariis; or if he hath 


«« done it thro' error and ignorance he is ſubje& to e extra- 
£ « ordinary.” 8 My * ? | 
From the pt by axiom. — . nd a met Ha is to by a, 
« ſerved in torturing ſeveral perſons accuſed, by beginning with the moſt 
cc ſuſpected, or the, weaker; who therefore ſeem eaſier to be overcome 
« by pain; that a criminal convict, but not having confeſſed, may be tor- 


s tured reſpecting the guilt of others; that tortures may be repeated; if 


t it appear from new ſupervening ſigns of guilt [izdiciis,], that the cri- 
MW; en had: obſtinately hardened himſelf under the torture. 


% Nor do we leſs hence infer that not ſuch torments are to be uſed 
re © accuſer requires, but ſuch as are legitimate [/]; and that thoſe 

«« guilt in the perſon accuſed, and the atrocity of the crime, leſt the 
« mean of Seide the truth be more grievous * the imminent pu- 
« niſhment itſelf.” 7 


„ Laſtly, as tortures "take gllacs only where thars: are. the bropantt ap- 
10 pearances of guilt, conſequently, 1, they are not to be begun with. 
a 2, they are to be uſed only on the ſaſpicion of a capital crime, and, 


1 3, in ſuch manner as that confeſſion. alone may ſcem to be wanting. 


<4 4, the perſon accuſed firmly . or nen the ee. and 


IA The law of Pruſſia. F refs . 5 Y 
(e] But all privilege of dignity ceaſeth in the greater crimes, as of rebellion and Geste, 


fraud [Ja] en 955 which __ is reckoned __ by the ns the heretic- 
| ſcourgers. © | | 
L Among the torments uſed by the A were, eee ens . irons hs hs 
neck or feet, coliars, or yokes, pincers, cords, barbed darts, and chiefly the rack, 


perſerving 


| upon Public Afﬀairs, conſidered. 25 


et perſevering therein, is to be adjudged to have cleared himſelf, and | 


ve therefore is to be acquitted.” 


'« Nemeſis Carolina obſerveth nearly the ſame things. This only i is to 
«© be noted, 1, that in the preſent cuſtom not ſo much regard is had to 


© dignity. 2, that many marks ¶indicia] of crimes which ſeem to require 


e the uſe of tortures are recounted in that Carolina conſtitution, as well 
ee thoſe that are general, as the ſpecial, of homicide, infanticide, poiſon- 


<< ing, theft, and rapine, burning; magic, and fortune-telling. 2, that the 


«© degrees of torture are at preſent for the moſt part three, altho' differ- 
<< ent inſtruments are uſed in different places. 4, ſometimes, if either the 
crime be moderate, or the ſigns of guilt not very great, inſtead of tor- 


s ture, what they call rerr:tion, and that either verbal or real, is decreed. 


1 5, that when the perſon accuſed is by torments or territion brought to 
<< confeſſion, that confeſſion, after ſome Os is . ie ain 
«© out torture taking place. 1% I 


4 75 * 


Nemeſis Carolina is the conſtitution af the” e Chorks theVth, and 
of the ſtates of the Sacred Roman empire, containing and eſtabliſhing the 
Jaws in capital caſes, or the criminal conſtitutions! of public judgments, 
dedlaring the duty of judges, aſſeſſors, counſellors; ſenators, and other 


perſons employed in capital judgments, and — the erg 
oe perſons accuſed, made in the year 15322. 


Among the reaſons afligned for making this conſtitution, it i is theteia 


declared, that thro the unjuſt ſentences of unſkeilful, or crafty Judges, 
innocent perſons were caſt into priſon, raſhly fubjected to tortures, and 
even with greater boldneſs unjuſtly puniſhed, and that the truly guilty, 
by long delay, fraudulently, interpoſed, not without fruſtration «af an 
——_—— and crafty eluſion, eſcaped juſt condemnation. 

Criminal appearances [indicia] preceding the uſe of torture are ex- 
pe in the 19th chapter of this conſtitution, in theſe words. As 
« often as we ſhall hereafter mention indicia, we would have all perſons 
take notice that by us marks, ſigns, arguments, ſuſpicions not light. 

« conjectures, legally proved, aſſiſtances enn preſumptions, "und 
«things of that kind, are to be underſtood,” HH 0m © 


The 58th chapter declares what method is to be obſerved i in the us 
of torture, as follows. „ 
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% Torture is a horrible thing, very hurtful to the. bodies of men, and: 
„ ſometimes deadly; and to which even death is almoſt preferable, be- 
« cauſe pain, as the player faith, compelleth even the innocent to-lye 
«, Igund dolor," ut" ait Mimus, etiam innocentes mentiri cagat] [g] and a 

« good and pious man would rather dye an hundred times than lye once, 
« and by lying fin, and by ſinning offend God. And ſo much the 
, more worthy of commiſeration is the condition of judges, whoſe igno- 
, rance for the moſt part is the calamity of the innocent, agreeable to 
e which that moſt holy prelate and doctor of the old church Aurelius 
«© Augißſtine hath: many things, in that great work which he wrote of 
« the city of God, and hath left for the peruſal of pious poſterity, For 
which reaſon more eſpecially a meaſure in torture (which we juſtly 
believe to have been the invention of Targuin che proud, or Mezentius, 
4% or Pbalarir, or of ſome other more eruel. tyrant, tho nothing hindreth 
«* us from uſing it rightly, and on proper occaſion) ought to be obſerved 
*. by the judge who ſhall diligently: endeavour to attemper the torments 
ai in proportion to the age, ſex, and ſtrengtli of the perſons, and the na- 
£:ture;of the cafe, uſing them mori frequently, or more ſparingly, more 
_ #//gently:or-intenfly 3 becauſe the tortured. perſons ought to femain ſafe, 
in order to Meir diſcharge as innocent, or puniſhment as guilty. 
Neither let him give credit to what the accuſed utter in the midſt of 
Ain It. hut. only,to what they ſhall: declare and confeſs when immedi- 
«,atcly taken from, the tortue, anch let it be taken in writing, as ies 
| 25 What will moſt. Somrabuſe: to the dieren of truth.“ 44]- 


„1 This is faid in the following . Etiam n cogat Ae dolor, of Publius Syrus, 
a Hyrten mimographer, dhe was in f6 great effdem' with Fulius Cſur, wt be preferred bim 
to Laberius, the chief uf the Num authors ity cmpbſitiotis bf this nature... „„ 
LE An intelligent Judge for a prince en the continent informs me chat this: conſtitution 
eontinues to be the great law of, the, empire in capital eaſes, ſaving ſome Alterations, made by 
the king of Prufſia 3, that being C iefly collect 8 Ag the civil law it wWas received i in France 
And Spain, as tubfidiary tb their laws}; and that it was alſo received, and continues now in uſe 
n \Diicniark - but that torture, wich N the * . been 


Sound to be anuncertain a Por of 
- Judges wo — uſe 


of torture, upon. full conviRtion that 5 innocent de bad to the fake” of imrliediate 
22 themſelves guilty. 
HEIN- 
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ee e Collection of 8 4 Weed juipn- 


* dence.” Book IV. Tit. 18. f 25, | E 
« As therefore upon the firſt pleading all things were to be c 


.. 


e by the accuſer by teſtimonies, and thoſe proofs were divided into exa- 
** minations by torture, witneſſes, and written depoſitions [quaſtiones, 


« 7eftes, et tabulas] ſomething, I think, is to be obſerved ef each from 
« antiquities. Qæſtiones were the teſtimonies of ſervants, expreſſed by 


«© the force of torments. For the accuſer was wont, as ſoon as the Judges . 


cc „ with the prætor were ſeated, to require the ſervants of the perſon ac- 


cc cuſed to be put to the torture. But ſervants might not be interrogated 


«© touching matters affecting the life of their maſter, unleſs in the cauſe 
« of inceſt and conſpiracy, and afterwards even in the cauſe of tributes ; ; 
e in other crimes the ſafety of maſters was not to be put in the power of 
cc ſervants. Sometimes the ſervants of other perſons were required for 
« torture; but only ſingly, and with the maſters permiſſion: but he was 
40 not otherwiſe obliged to permit it than if the accuſer gaye ſecurit to 
pay the price of them if they expired in the torture, and thè eſtima- 


« tion of the damage if they were made worſe; the ſervants therefore 


« required to be tortured being bound to the rack, in the preſence of 
the adyocates, were ſo ſtretched that the poor wretches hung as it 
« were from a croſs, and the juncture of their bones was looſened the 

« gue compages Mum ulis divelleretur.] Then moreover, to en creaſe th 

te pain, ſometimes were applied heated plates, iron pincets, and 5 
« torments of that fort, largely deſcribed by Sigonius and others, The 


cc examination by torture being taken, and the confeſſion of the ſetvants | 


« reduced into writing, that vriting was kept, fealel tin Produced in 
judgment. 

This author having, i in the 33 5th 0 of his 44 book of the 10 Ele- 
% ments of the Germanic Law Ancient and Modern,” obſerved that tt 
cuſtom of excruciating accuſed perſons by torments ſeems, to have fallen 
gradually into diſuſe in the middle age; for no footſtep thereof is to'be 
found in the Saxon or Suevic law, each nation ſceming to be content with 
the more common purgations, which they judged to be a more certain 
mean of S Wi the truth than dire queſtions ; ; whence Schilter 


E „ 


en — 4 


28 De Fresdm of Speech and, Writing 


imagined that torture at length crept into the courts of the Germans with. 
the Roman law; on the contrary Thomaſus and Gribner thought it was 


introduced long before that time by the clergy: ragihg againſt heretics, . 
2 In a note hereon he ſays that «© the laws of other nations who have 


, more ſacredly preſerved the rights and cuſtoms of their country are at 


« this day unacquainted with torments.” adding, 8 Aang. truly is a 


e ranger: to this el 


"To: the collections 4 this mt author J ſhall add the following, 
” e Book XLVIH. Tit: 18. Of examinations by Torture. 


| 14 « WD 8 


99% Murcia. B. 2. Of public. judgments. 


thay = Abe emperour Pius, i in + Vo reſeript, aid that. 1 might * tor 
4 tured i ina pecuniary cauſe, if. the truth cannot otherwiſe. be found 


out; vrhich is alſo appointed by other reſcripts : . but torture is not 


© readily to be uſed in a pecuniary matter; but if the truth cannot other- 
81 . ; 
ac wile be, obtained than by torments, 1 by torture may be 


« uſed, as alſo. the emperour Severus ſaid in his reſcript ; ; examination 
.« 5 by e may therefore be uſed PO: the, ſervants of others, if the 


(PIES: 


46 1 4 that i it i. 488 reſted with them to command and eſta- 
«« bliſh thoſe things which ſhould appear worthy of themſelves, worthy 


; « of 3 a modeſt army, and worthy e of the Roman people Þ and in the fame 


oration. 1 0 provided that ſervants ſhould not be queſtioned in matters 
touching the life of their maſters, not even in the cauſe of treaſon. 1 
"have not ſeen any mentian of this conſtitution in the codes of the civil 

, and am unable to ſay how long it continued in force; but it is cer- 


"tain. that in the next century Cogſtantine ordained. that no privilege of 


_ dignity ſhould exempt. any e accuſed. from torture in caſes MX 
treaſon. 


Innumerable | debe ent and military, by reaſon of their dignity, em- 


ployment or otherwiſe, were generally exempt from torture, except in 
caſes 


pon Public Afairs, conſidereul. 29. 
| eaſes of treaſon, or other nefandous crimes; but in the reign of Walen- 
tinian the elder, a criminal cauſe pending at Rome, reſpecting an attempt 
to poiſon two conſiderable perſons, was, by reaſon-of the indiſpoſition of 
the city prefect, committed to the cognizance of Maximinus, prefect of 
the corn. He being by nature extremely cruel, and giving ear to men- 
of infamous lives, who named ſome noble perſons, as having employed 
their dependents or others dextrous in the art of deſtruction, maliciouſſy 
repreſented to the emperour that the pernicious practices of many 
perſons at Rome could not be diſcovered or puniſhed without uſing the 
ſharper puniſhments. Upon this the enraged emperour, by an-order, 
appointed that in fuch caſes, which he blended: with treaſon; all thoſe 
whom the juſtice of the old law, and the conſtitutions of the deceaſet | 
emperours, exempted from the cruel examination by torture ſhould be | 
ſubject to it. when the matter ſo required; and encreaſing the dangers he | f 
aſſociated with Maximinus, appointed to act at Rome in the place of the 
prefects, a military man of low degree, and of the moſt ſavage diſpo- 
ſition.” This ſimilar collegue, with the amplitude of his new powers, 
encreafed the innate propenſity of Mariminus to do miſchief; and now, 
to the great terror of the whole city, multiplied ſlaughters enſued, witli 
ſuch cruelties, that, according to Ammianus Marcellinus, neither the di- 
verſity of their nature, nor their number could be comprehended. Among 
the ſufferers one ſenator fell. In this ſtate of diſtreſs and danger, by de- 
cree of the nobility, legates were ſent, to entreat the emperour that pu- 
niſhments might not be greater than the offences, nor any ſenator be 
expoſed. to torments in an unuſual and illicit manner; Who being ad- 
mitted to an audience, on their relating the preceding facts, the emperour 
denied that he had given the order ſuppoſed, and with ſome emotion 
faid that he was reproached ; upon which the queſtor Eupraxius modeſtly 
convinced him of his miſtake ; and by this liberty [taken by the officer 
whoſe duty it was to endite the laws] the cruel order was emended, .. 
which Ammianus ſays ſurpaſſed all examples of ſeverity. Here the advo- 
cates for the abſolute power of prinees may behold ſome: of its nobleſt 
fruit, an emperour ſuddenly ſubjecting the inhabitants of Reme, the 
miſtreſs of the world, with the: members of that ſenate by whoſe wiſdom 
It was conquered, to tortutes and. death, at the. diſcretion, that is, at the 


pleaſure.- 
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pleaſure of two moſt impious and cruel men, and ,. this on the bare 
repreſentation of one of them. 

Valentinian dying ſhortly after this eee in the next year, 20%; 
- upon the; petition of the Roman ſenate, Gratian then alone governing the 
weſtern, . iſlued the following edict. | 


0 Impp. Valens, GaaTIANus, & Valentinianus AAA. 
ice 1 P. P.“ qo | 


40 1 — 1 ahh or tormenta — Semmtacio nomine 
4 ſubmovemus. Dat. * non. Januar. ha nian A. $545; Mere." 
: nn Volt 03074 dn 2 bett I 8111 


« « The auguſt engen, Valens, 3 ps Valentinian, 
| to Sracchus Pretorian Prefect. 13 


2% 
FE! 


* 0 We — all * _ the, ſevere examination 2 torturs. 


« Giyen the 4th day of January at Triers. The ou Gratian the * 
Is, aims, and ee Ong. conſuls 1377. . 1 | 


iki, Hurst in his preleQions of the Roman and pod tap 1 
Sire yi. 94 Of the Pandects B. 48. Tit. 18. of examination by Torture. 


This author, who favours this practice under certain regulations, taps 8 
When the accuſed perſon taken out of bonds pleads his cauſe it ſome 
«« times happens that his examination is appointed to be taken under tor- 
ments, concerning which it is in the firſt place queſtioned whether it 
«© be: juſt to torture perſons not convicted; and it is matter of great 
Wonder that almoſt all nations, except the. Hebrews, ſhould have held 
« the affirmative, the more part of learned men, not only divines, but 
On: ſome lawyers, holding the negative, and among them both my 

preceptors, Anthony Martbeus and Wiſfenback; and ſome to avoid this 
<, neceſſity have even refuſed the moſt ample dignities of judges, among 
<© whom was the illuſtrious Henry Schotan —— and that we may have 
« leſs need to anſwer in order the arguments of the opponents, which 


« are . a pregnant, we ſhall ſay TO cog alone defend- 
D | ce eth 


% 


pon Public, Afairs,” conſidered-. 5 


'«eth the uſe of examination by torments, becauſe. otherwiſe the im 
« punity of crimes would be intolerable to a common- wealth, without 
«« which-it, would not have been received by ſo. great conſent of the moſt” 
« civilized nations. To this add the; agreement of the city, by which 
« the laws made in every common- wealth ſeem to be approved by 
& common conſent of the citizens.” _ 

This author, ſect. 10, ſets forth the proceedings i in "aſe of confeſſion 
made upon torture, and ſubſequent revocation, as follows. ; « If. the 
 «« accuſed perſon. ſays in torments that he will confels, hei is delivered 

«. from the inſtruments of pain, and his confeſſion, made fitting, to- the 
, ſeveral articles of the fact, written in order, and credit i is given to it, 
if there be nothing found i in ĩt ſuſpicious, or having no appearance of 
truth. The cuſtom, generally uſed is to read over the confeſſion about 
«twenty four hours after to the accuſed perſon, and to require its rati- 
. fication, as it is called. This inſtitution is neither known to the civil 
«law nor obſerved in our court [i]; but if the party continue filent it is 
«accounted. for conſent ; and if he revoke the confeſſion, he.is again to 
cc be ſubjected to torments, and if he revoke the confeſſioi on then again 
made, he may be tortured the third time; then to be acquitted,” _ 

Courts of juſtice. are the proper ſanctuary of the. innocent, and this 
practice, which, under the pretence of doing juſtice, hath ſo often ſub- 
jected them to ſuch. grievous ſeverities, is ſo remote from every thing 
truly divine, that, in my opinion, its continuance under the mild diſpen- 
ſation of the goſpel in ſo. many Chriſtian ſtates is no leſs the ſubje& of 
admiration than concern, as they could not avoid perceiving that it was- 
2 permitted by the leſs perfe&t law. of Moſes ; more eſpecially con- 

ering how long ſince Chriſtianity had. ſo far mollified and. reformed the 
| — and cuſtoms of its profeſſors, that they. ceaſed jo enſſave each 
other when made captives in war. 

Unfortunately the preſent does not ſecure the future exemption of a 
people from examination under torments. The Hebrews while they en- 
joyed the full benefit of the law of Meſes,.had: not, 1 preſume, the leaſt 
apprehenſſdn of any future ſufferings of this kind; and Vet dbey were 


8 The ſupreme court of Friezeland of which this author Was. amber; 
a 
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mbje cted to this cruel proceeding i in the-extremeſt manner under Heron 
the Great, who ſerupled no violation f the ſacred” law, or the ancient 
inſtitutions of his kingdom. On the diſſentions in ius family this king, 
®Foſepbus- [#] ſays, infthe firſt place examined by torture all iwhom he 
thought to be faithful to his ſon] Alexander, whether they knew of any 
of his attempts Paint. him; but they died without having any thing te 
ſay to that matter. After this , through the inſtigation of his ſon Anti- 
Pater, he put, great nurtibers to the torture, to dfſcover what attempts 
were, {till concealed ; and only gaining from one of them an account of 
matters that were either of no great moment, ot improbable, and being 
very ſollicitous to obtain better evidence of his ſons wickedneſs, that he 
might not appear to have impriſoned him too rathly, he tortured the 
| principal of Alexanders friends, and put not a fe of them to „ eee 
out getting any of the things out of them which he ſuſpected. 
Waving farther particulars, it may ſuffice to ſay that the coalty and 
wickedneſs of this tyrants court brought the whole into ſuch a cala- 
mitous ſtate, that, having forſaken the law, which” was the common 
Tafety, there was no room for defence or tefutation in order to the diſ- 
covery of the truth; but all were at random doomed to deſtruction; ſo 
that ſome lamented thoſe that were in Priſon ;-fome thoſe that were put to 
death, and others lamented that they were in expectation of the ſame 
miſeries; and a melancholy ſolitude rendered the N mee 
and quite the reverſe to that happy ſtate it was formerly in. 
% MoNTAIGNE [7] has the following paſſage on-this abget: - Tor- 
ture is a dangerous. invention, and ſeems rather a trial of patience than 
* of truth; and he that can bear, and he that cannot bear it, equally con- 
*« ceals the truth; for Why thall pain make me rather oonfeſs what. id, - 
'« than force me to ſay what is not'? and, on the. contrary, if he that has 
« not committed the fact of which he is accuſed is patient enough to 
2 ſuffer theſe torments, why will not he be ſo that has, when ſo great a 
* reward as life is propoſed to him? I believe that the foundation of this 
- <« invention was owing to the conſideration of the effort of conſcience; 
44 for to the guilty i it ſeems to aid the torture to make him confeſs. bis 


L] Antiq. Book xvi. cap .. | III Eſſays, Book ii. rhe 5. 
LEE > 8 | : Ek as crime, 
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« crime, and that it weakens him; and on the other hand to fortify the 
innocent againſt it. To ſpeak the truth, it is a method full of uncer- 
« tainty and danger ; for what would not a man do, or ſay, to avoid 
« ſuch intolerable pains ? Etiam innocentes cogit mentiri dolor. Publ. Syr. 
* verſ. 191. Whence it happens that he whom the judge has tortured 
2 to prevent his dying innocent cauſeth him to dye both innocent and 
« tortured. Thouſands and thouſands have loaded themſelves with falſe 
« confeſſions, among whom I place Philotas, conſidering the circum- 
« ſtances of Alexanders perſecution againſt" him, and the manner- of his 
* torture. But however, ſay they, it is the leaſt evil that human weak- 
tc neſs could invent; very inhuman however, and, in myopinion, very uſe- 
* leſs. . Several nations, leſs barbarous in that reſpe& than the Greeks or 
« Romans who called them fo, held it horrible and cruel to torment and 
« teara man in pieces for a crime of which you are ſtill in doubt ; what 
can it be but the effect of your ignorance? are you not unjuſt; who 
« rather than put him to death unjuſtly torture him worſe? Let it be 
« ſo; ſee how often he had rather dye without a cauſe than to undergo 
c this ſcrutiny, which is more painful than the puniſhment, and often 
« by its ſeverity antedates both the puniſhment and execution.” : 
GRoT1vs, in one of his letters, ſays, That there are numberleſs 
cc examples of people who have been put to death unjuſtly, upon a 
« confeſſion extorted from them by the rack; adding, «« that he does not 
« wonder that there have been grave perſons of opinion that Chriſtians 
« Gught not to make uſe of torments, to effect confeſſion of crimes, 
« ſince it is certain there is nothing like it in the law of Mz ſet; that in 
* England they live in as great ſecurity as elſewhere, tho examination 
* by torture is not uſed there; and that while Rome preſerved her liberty, 
no citizens could be put to the torture. Auguſtus violated the 
right of exemption of the Roman citizens ſrom torture by this deteſtable 
proceeding. According to the faithful Suetontus, ſuſpecting that 2, 
Gallius the prætor, who when ſaluting him held double writing - tables 
under his robe, hid a ſword, nor preſuming immediately to ſearch, leſt 
a different thing ſhould be found, a little after, being dragged by centu- 
rions and ſoldiers from the tribunal, he tortured him in a ſervile manner, 
and AN "IP ordered him to be put to in having. firſt dug 
F ö out 
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cc, Judge. of hell, faith,” _ 
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out his eyes with his own hand: of whom nevertheleſs he writes that 
he would have inſnared him by petitioning a conference, and that being 
by his order taken into cuſtody, and afterwards diſcharged, being inter- 
diced. the city, he had periſhed by ſhipwrack, or by robber s. 

Lord Coke, in the 2d chapter of his 3d Inſtitute, ſhewing how pri- | 
ſoners committed for treaſon, or any other offence, ought to be demeaned 

in priſon, cites, Bratton, Britton, Fleta, and the Mirrour, to prove that 
they are to be ſafely kept, not puniſhed, nor conſtrained to anſwer but, 
at their free will, nor put to pay pain before they be attainted, alter 
which he writes thus. 


oy Hereupon two queſtions do arſe, when or by whom the rack or 
« brake i in the tower was brought in.“ 
* To the firſt, Jobn Holland earl of die was by king 3 
2 VI. created duke of Exeter, and anno 26 Hen. VI. the king granted 
40 to him the office of the conſtableſhip of the tower: he and William 
10 de la Poole duke of Suffolk, and others, intended to have brought in 
40 the civil laws. For a beginning whereof the duke of Exeter, being 
| conſtable. of the tower, firſt brought into the tower the rack or brake, 
allowed in many caſes by the civil law: and thereupon the rack is 
| called the duke of Exeters daughter, becauſe he firſt brought it thither. 4 
3 To the ſecond upon this occaſion, Sir John Forte/cue,. chief 5 
af of England, wrote. his book in commendation of the laws of England, 
| and therein preferreth the ſame for the goyernment | of this cquntry: 
f before the civil law; and particularly thaf all tortures and torments of 
parties accuſed were directly againſt the common laws of England, 
and ſheweth the inconvenience thereof by fearful example, to whom 
* 1 refer, you, being worthy your reading. So as there is no law. to 
warrant torturgs in this land, gor can they be Juſtüßed by any preſcrip- 
tion, being ſo lately brought in.“ 


«, And the poet in deſcribing. the iniquity. of Radamantbus, that Re 


cc 
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40 he compelled the party accuſed by torture to confeſs it. But far other- 


« wiſe doth Almighty God proceed poftquam reus di e eſt. 1. Vocat. 
2 | « 2. In- 


pon Public Afairs, conſidered. 6 po 


, * 2, Interrogat, 3. Judicat. To conclude this point, it is againſt 
« Magna Carta, cap. 29. Nullus liber homo, Sc. aliquo modo de eftruatur, 
ce nec ſuper eum ibimus, nec ſuper eum mittemus, niſi ifs per legale Judicium 
e parimum ſuorum, aut per legem terre. And accordingly all the ſaid 


ancient authors are againſt any pain or torment to be put or inflicted 


«© upon the priſoner before attainder, nor after attainder, but according to 
the judgment. And there is no one opinion in our books, or judicial 
« record (that we have ſeen and remember) for the maintenance of 
* tortures or torments, &c. | 


The _ Title. of the ſecond part of the Get treatiſe of 
Sir George Mackenzie is as follows. © 


Of Torture.” 


9 85 By whom can torture be inflicted in our law. 
« 2, Torture purges all preſumptions. 

3. Whether may perſons who are W Hb ys thereaſte tortared. 
« 4, Who are exeemed from torture. 88 

1 How ſhould ſuch be puniſhed who torture - unjuſtly 


1. © ToxTuRE is ſeldom uſed with us, becauſe ſome obſtinate perſons 
“do oft times deny truth, whilſt others who are frail and timorous con- 
ce . feſs for fear what is not true. And it is competent to}none; but to the 


« council or juſtices, to uſe torture in any caſe; and therefore they found 


that Sir Vn. Ballenden, as a captain, could not torture, tho it was 
10 alleged t that this was neceſſary ſometimes for knowing. the motions, of 
2 the enemy, and might be neceſſary and allowed. in ſome; caſes to ſoldiers 
* for the good of the common- Wealth. And the council are ſo tender 


cc in torture, that tho many preſumptions were adduced againſt gal 


« Thyre Engliſhman, ſuſpected of murder and adultery, they refuſo 

« torture him, albeit it was preſt zealouſly by his Majeſtys advocity;”;, 
II. Ir is a brocard amongſt the doctors, that he Who offers * 

« abide the torture purges' al (other preſumptions Which can be ad- 

« duced againſt him; and yet Alexander Kennedy being purſuct. for forg- 


ing ſome bonds, and nothing being addured for proving the crimes, | 


« ſave rin Mat offered to abide the torture ; but this was refuſed.” 
F 2 «© TORTURE 


quid lex 
noſtra jus 
dicat ho- 
minum 
niſi prius - 
audierit ab ; 
ipſo ? 
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m TorTURE likewiſe being adduced purges all former- preſumptions 
«© which preceeded the torture, if the perſon tortured deny what was 
« objecded againſt him: but yet he may be put to the knowledge of in 
« inqueſt upon new preſumptions, as was found after a learned debate in 
«the caſe of Tyſhoch, who was tortured: for the alledged burning the 
t houſe of Frendraugbt, Auguſt 1632: for it was alledged, that torture 
'« is intended for bringing the verity to light, and as he: had been con- 
„ demned if he had confeſſed, fo he ſhould be aſſolied when he denies, 
« elſe no man would endure the torture, if they were not perſuaded that 
„upon denial they ſhould be cleared, but would confeſs, and not endure 
* ſo much torment unneceſſarily; fo that the inquiſition would be the 
« occaſion of much fin, and make men die with a he in their mouh : 
« and therefore torture is called probatio ultima, wid. Clar. qucſt. 64. Yet 
Spot, Max rwe l of Garrery, and others, were condemned alder torture, 
<« upon other probation than was deduced before the torture.” 
III. I remember; it was debated in council, anno 1666, if the weſt- 
« country men who were condemned for treaſon, might after ſentence be 
« tortured, for clearing who were their complices ; and it was found that 
« they could not, nam pot condemnationem judices functi ſunt officio ; yet all 
«lawyers are of opinion, that even after ſentence, criminals may de tor- 
1 tured for knowing who were the oomplices. 55 | 
IV. Oxx of the privileges of | minors is, that they cannot be ſub- 
. i jedded to torture, leſt the tenderneſs both of their age and judgment 
make them fail, & ln ray dera r Taps i treu &Y iure De. Sirnom, 
1 Eelog. de gucſt. cap. . ad. Vet L. 5 F. de quaſt. Judges are diſcharged 
0nly to torture ſuch as are under fourteen. Perſons yery old were not 
ic tõ he tortured, for the ſame. reaſon. L. 3. F. ad S. 6. Sillan. which was 
by tome extended to women, fick perſons, and ſuch as had been emi- 
e nent in any nation for enten or other arts; but all this is arbitrary 
| « with us. tel, ole | 
V. . Türen 1 torture; if the perſon, tortured die, are. puniſhable 
as murderers; but tho'-they they die not, yet by the civil law. they were 
Y «© puniſhed deportatione in inſulam, or by baniſhment ; a; with us they 
ate puniſhed 3 ere to thi e of the crime.. 5 
ei ese „ 1 The 
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The union of the kingdoms of England and Scotland was attended, 


among others, with this happy circumſtance, the principal or greater 


kingdom, which of courſe would, and of right ought to, have its pro- 
portionate juſt influence-over the whole, enjoyed the more mild and ex- 
eellent conſtitution, the benefits whereof would probably be by degrees 
communicated- to the other kingdom on their union. Accordingly we 
find that by an act of parliament for improving the union of the two 


kingdoms, paſſed in the 7th year of the reign of queen Anne, it was 


enacted, that from and after the firſt day of July 1709 no perſon ac- 
<-cuſed of any capital offence or other crime in Scotland ſhould ſuffer, 


« or. be ſubject or liable to any torture, to which the Britiſb ſubjects 


reſiding i in that part of the united kingdom were liable from the firſt day 
of May. 170%, when the union took place, in conſequence of the provi- 
ſion thereby made for continuing the laws of Scotland in force. | 


In. order to complete the enquiry into the Imperial laws againſt libels 


we ſhall in the next place conſider thoſe laws and proceedings of the 


emperours which reſpected ſuch writings, words and actions as reproach- 5 


ed them, or thoſe who were. arranged with them, which being blended 
with the greateſt crimes againſt the ſtate were deemed violations of ma- 
jeſty, or treaſon. Tacitus ſays, this law in former times had the ſame 
* name; but different offences were the ſubjects of it, as betraying an 
Ty army, raifing ſeditions, or leſſening the majeſty of the Roman people 
«, by the male adminiſtration of their affairs; actions were puniſhable, 


* but words were free.“ and that Auguſtus” {whoſe conduct was well 


adapted to fix the fetters on a free people] * was the firſt who treated 
« libels as offences againſt this law, being provoked by the licentiouſneſs 
. of Calius Severus, who. by | his petulant writings had, defamed illuſtri- 


* ous perſons of both fexes,” and artfully taking occaſion” thence, as 


ſome ſuppole, to preſerve his own character free from thoſe cenſorious 
writings for which he had given ſo great cauſe. This extenſion of the 
law of. violated majeſty was accompanied with the moſt dangerous pro- 
viſiag; 3 for to en creaſe the number of the accufed even infamous per- 
ſons, anc . with freed men, were admitted to aecuſe; but the 

chief offenders only Aainſt this law were put to death, the others being 
Puniſhed with leſs Leona of  Aﬀterwatds, a as Ft acitus relates, this Jaw was 
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Tevived by Pompeius Macer the prætor conſulting him whether 
proceſs ſhould be granted upon it, he anſwered that « the laws muſt be 
« executed.” He was likewiſe exaſperated by ſatyrical verſes of unknown 
authors, reflecting on his cruelty, pride, and want of affection to his 
mother. This dark tyrant for ſome time diſſembled his cruel diſpoſition 
72 far, that, according to Suetonius, Ws unmoved by reproaches, evil re- 
ports, and lampoons, he would thereupon ſay, that in a free city the 
mind and tongue ought to be free.” Vet after ſome time, the malignity 
of his nature breaking thro all diſguiſe, he not only revived the ſevere 
law of Auguſtus ; but extended it ſo far that theſe things were treated 
a8 capital offences; to have killed a flave, or changed a garment, near a | 
Hows, of Lie or to have carried that Emperours d ney es . on 


7 


-' F 
I- = 


: ment 5 appointed & pero did not 2 his cruel eren . or Paul 
the lawyer, in his received ſentences, writes that in his time the lower 
ſort were caſt to beaſts, or burnt alive ; the better ſort were capitally 
puniſhed: Death. itle 11 did not exempt perſons from accuſation, ' and 
F confiſcation: of their lang: and the e og Arcadius and _Honorius, 


„ 


nge without, Pe Ba oy the 111 was EY from POW Ne. to their 
enormities, extended the ſeverities bo the law of violated majeſty ſtill 
farther ; ſo that the ſons of erfons convicted were excluded from the 
inheritance of their, mothers, and of all their. relations, and diſabled to 
take any thing by will from firangers,. or to 2 pire to any honours; ; fo 
[that paternal infamy . ape . accompanying -t their 5 heir life | 
Was n f 

Bs 2s «Gronovins has the following) note, applayded by Nine on rebel 


-words of Tacitus; ace erguebantur, at 0 rmpune, rant, Which we have 


I 


rendered, actions were pugiſhable z. ut . rds Were free.. "Theſe 
3 «, words are moſt. true; hi - ch the who hole ti title ig th the Dj ge/t on the Julian 4 


ue law of Majeſty teacheth and demonſtr atetb, that _ after.ſo many | 
ages, ſo many tyrants did not dare — 7 to ena that words ſhould be 
4% puniſhable, .tho' they ſuffered the law to be wreſted by interpretation 


ito that effect. ; It 
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EY is impoſſible, in my opinion, to'afcertain the ſeveral: portions of time 

4 wherein the reproaches of the prince: by: words or writing were and were 
not confidered and proſecuted as treaſon. Grave authors have not ſcrupled 4 
to ſay that many of the Ryman emperours were not men, but wild: beaſts in 
human ſhape; and if through the goodneſs: of one or ſeveral ſucceeding 8 1 
emperours this wreſted law lay quiet, yet, like a ſleeping lion, it was ready | 
to be roued for deſtruction, as ſoon as the caprice and ferocity of a brutal. 
ſuceeſſor ſhould dictate; and one inſtance of Imperial butchery frequen thy, - 
gave occaſion Wann ſeverities. Mankind are ſo formed that they can- 
not in ſome caſes forbear complaints and lamentations; and yet Arnobius, 
an African writer in the 3d. century obſerves that the Romans held: thoſe 
to be guilty of treaſon who-in- plaintive accents uttered any thing: amiſs of 
their kings [#7], * who ſometimes interdicted even near dene to. oF 
thoſe that were. "eapitally: puniſhed. 

After boholding fo. many ſcenes of horror and diſtreſs: we ſhall at inch.” 
be relieved by the fight of a few objects of a different nature. Xiphilin has. 
tranſmitted to poſterity. the ſenſe: which the moſt excellent Titus had; of - 
the cenſures of his eonducx, in his own remarkable words. After giving 
inſtances of the emperours great elemency this author relates that judg- 
ments of impiety he neither proſecuted himſelf nor ſuffered others, ſaying, 
«I can indeed neither be injured nor aſperſed, for I neither do any thing 
6 worthy of reprehenſton, nor regard what is ſpoken falſely,” .'  .... 

Tacitus, after complaining that hiſtorical truth was much impaired and | 
corrupted by the eſtabliſhment of Imperial power, rejoices in the rare feli- 
city of the times wherein he wrote, in which it was lawful for every one ta 
think what they would; and to ſay what they thought; Such was the free- 
dom enjoyed under the illuſtrious Trajan, who-enlarging the empire in 
the Eaſt and the Weſt, had a more extenſive command than any other 
Roman, and whoſe mind was equal to this wide dominion, with all its 
cares. Aurelius Vicbor, an author of the 4th. century, probably an 
African, who by his ſole merit from low. eſtate was raiſed. hy degrees to Þ 
the conſular dignity, in his account of this emperour, informs. us Nat | | 

| his adminiſtration of the common wealth was ſuch, that the moſt. conſum- | ; 
mate writers with their utmoſt efforts could ſcarce deſcribe its excellence; | 


[Cn ] Maj eſtatis ſunt apud vos rel; ui de veſtris'ſecus <Dotururafaraticub-qeaithe 
3 8 J p q 
Adv. Gentes, lib. iv. 


and 
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and, amongother things, that juſtice and divine and human renn were the 
ſubjects of his we counſels and ſpecial protection. 

The codes of the cu,, make no mention of theſe. batons of 
two emperours' whoſe'amiable: deportment virtues and abilities were the 
delight, admiration and ſecurity of the. Roman werkd. | 

We ſhall in the next place ſet forth a notable edict of Theods I the rea, 
of which Francis Baldwin, a lawyer in the 16th. century, famous in 
France and Germamy for his general learning, as well as &nowledgein juriſ- 
prudence, gives this hiſtorical account; in the ad. book of his commentary 
on the laws of Conſtantine the Great. Concerning the crime. of. violated 
« majeſty, reſpecting which other princes, being ſevere judges in their 
it. on cauſe, made ſo many laws, we have no law of Conſtantine; but 
«<-he' hath leſt us an illuſtrious example of his. ſingular clemency herein, 
« vhich is moſt worthy of our remembrance. It is, tomy great ſurprize, 
« indeed omitted by thoſe: who have in other reſpects heretofore written 
« ſuch long commentaries of Conſtantiur, either thro negligence or for- 

« getfulneſs: but in reading the ſermons of Cbryſaſtome preached to the 
. pecple of Antioob, I luckily. met with that remarkable paſſage whence I 

. have taken this ſtory. Gertain ſeditious or petulant perſons had thrown 
11 ſtones at a ſtatue of Conſtantine. They were accuſed. The accuſers, 
the more to inflame the prince to revenge, magnified the atrocious in- 
« jury by the moſt atrocious words, declaring with. vehemence that this 
violation of majeſty-was.no leſs / flagitious than if the living face of the 

« emperour himſelſ had been ſtricken and bruiſed with ſtones. Hereupon | 
«  Conflantine feeling his face with his hand, and gently ſmiling, pleaſantly 


e anſweretl that he felt no wound from that ſtoning. By which anſwer 


« he not only repulſed thoſe accuſers, but taught other princes, no leſs 
** than if he had made a law, to be placable in their/own cauſe. Alſo 
« When afterwards certain perſons at Antiooh had thrown down the 
« ſtatues of the empreſs Placidia, and Theoda/aus, being incenſed by ſuch 


an injury Gone to his wite, intended to 3 the ai IJ. AER, 


Y 


5 1 Antioch, thendpital i Syria, e Grebe, was 3 time the bt city of the 
ak whoſe inhabitants, after many of them had ſuffered for the ſedition wherein the Impe- © 
rial ſtatues 'were overthrown, by fire, by being caſt to wild beaſts, and by the military ſword, 
which ſpared none. by reaſon of their tender age, continued in the utmoſt dread of An 

| | biſhop 


upon Public Affairs, confidered. - 471 


biſhop of Antioch being ſent to appeaſe him, particularly ſet before him 
what I have related of Conſtantine, and fo pacified Theodoſius by that 

example, that he even publiſhed a law by which he adjudged thoſe' to 
be pardoned 'who ſhould have reproached the emperour.” Which law 
is as follows. CLE EL | 5 


SY, 


IX. Cod. Theodof Tit IV. 
6 Turoposit M. i de e in principem, | 


be T empora jattatis.” 


40 tmppp TR Arcad, & Honor. A. A. A. Rafino PF 


481 quis, modeſtiæ ack & endl] ignarus, 1 petulantique 
« maledicto nomina noſtra crediderit laceſſenda, ac temulentiâ turbulen- 
« tus obttęctator temporum fuerit, eum pœnæ nolumus ſubjugari, neque 
« durum aliquid nec aſperum ſuſtinere; quoniam, ſi id ex levitate proceſ- 
« ſerit contemnendum eſt: fi ex inſania, miſeratione digniſſimum: fi ab in- 
4 juria, remittendum. Unde integris omnibus, ad noſtram ſcientiam 
« referatur, ut ex perſonis hominum dicta penſemus, & utrum præter- 
« mitti, an exquiri debeat, cenſeamus. Dat. V. Id. Aug. Confeintinop. is 
6 Theod. A. II. & Abundantio V. C. Coſs. [393. * 


A ontication of Tuxoposrus the Great, rafpetting opprebrious 
words uſed againſt the pe or his times.“ 


(ES The Augt. Emprs. Tnxopostus, Adcadiv and Honorius, 
to Rufinus. Prætorian Prefect. . 


* If any wee void of modeſty and flame, ſhall think our name is to 
_ be ww uy 3 eee 75 be n 9 e 


Their preſent condition was deplorable, but if the intended order of exciſion had been iſſued 
a3 ſuddenly as the order of Vulentinian reſpecting the inhabitants of Rome this noble city muſt 


have been utterly deſtroyed, and its numerous inhabitants ſubjected to calamities exceeding 
all FOO | 


. 4 


89 of 
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42 The Freedom of Speech and Writing 
« of the times, we will not have him ſubje&ed to puniſhment, nor ſuſtain 
* any hardſhip or ſeverity, becauſe if it hath pro eeded from levity it is to 
* be contemned ; if from inſanity, moſt worthy of compaſſion ; if from in- 
4. jury, it is to be pardoned. Wherefore let the whole be referred to our cog- 
* nizance, that from the quality of the men we may conſider the expreſ- 
1 ſions, and judge whether they ought to be pardoned, or examined into. 
Given the 28th. of July, at Conſtantinople. The Auguſt Theodoſius 
% the 3d. time, and the moſt noble Abundantius being conſuls. [393.}]” 
« This conſtitution was adopted by. Zaftinian, and makes part of his 
& code, ſtanding ſingle there, and in the Theodefian code: but although 
et clemency is allowed to be one of the brighteſt jewels in the royal dia- 
« dem, yet I do not perceive that any of the European princes, who have 
« ſo far received the civil law of the Romans for their CORP ure; have | 
« admitted this conſtitution. 
For the farther illuſtration of the ſpirit of the Ane 1 5 0 may be 
obſerved that they were unfavourable to religious as well as ciyil liberty. 
The Theodefian code contains ſixty fix conſtitutions againſt heretics; one 
of them defines heretics to be thoſe, qui vel levi argumento d judicio Catho- 
lice rehgionts & tramite detecti fuerint deviare ; ** who ſhall be diſcovered. 
“ to deviate from the judgment and path of the Catholic religion, even 
„ in flight article, according to Garhgfreds clear ſenſe of this defini- 
tion. Theſe conſtitutions. impoſed on various heretics the following. re- 
ſpective puniſhments, to wit, The doctors teaching their faith were to be 
ſeverely fined; to: be expelled the cities, and baniſhed. Sometimes all 
their effects were to be confiſcated ; ſometimes they were to be fined ten - 
pounds of gold, together with the managers of their affairs, and thoſe 


who ſupplied them with places to meet in; if poor, that fine was to be 


levied on the common body of the clergy, or taken from the offerings : | 
ſometimes they were to be beaten with lead, and, to diſſolve their ſociety, 
to be ſent ſingly into ſeparate countries. The lands, houſes, dwellings, 
and places (which uſually belonged to great men) in which the heretics: 
+met and celebrated their rights; with the owners knowledge, were either 
confiſcated, or given to the church and clergy; alſo tenants, ſtewards, 
agents, and countrymen ſuffering theſe aſſemblies were ſubjected to various 
puniſhments; ſometimes to death. All catholics were empowered to 
diſturb the meetings of heretics. Thoſe who partook, and were privy to 
| | their 
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their ſuperſtition were puniſhed 1 in like manner with the authors. Some- 
times heretics were ſubjected to infamy by public edicts; odious names 
were given to them; they were not permitted to partake of the laws and 
cuſtoms of their country in common with other. The right of diſ- 


poſing of their eſtates by will to each other, and of receiving legacies, 


was taken away, and likewiſe the right of contracting, buying and ſelling. 
Some of them were ſometimes commanded to be driven from their habi- 
tations, cities and provinces; from all places; from the ſociety of honeſt 
perſons, and from the communion of ſaints. There was no ſtanding 
law for puniſhing heretics in general with extreme puniſhment; but in 
certain caſes it was ordained that they ſhould be put to death; and ſome- 
times thoſe who revived noxious books were commanded to be capitally 
puniſhed. To theſe ſeverities were heretics ſubjected, with various others 
reſpecting them and their families, 

Here we have the origin of thoſe ſevere laws and proceedings which for 
ſo many ages have taken place among chriſtians, in conſequence of their 


differing in opinion from each other upon religious ſubjects, tranſgrefling . 


the equal and perpetual law of doing that unto others which they would 
have done to themſelves, whereby ſuch manifold diſtreſs and grievous 
deſtruction have ſo often deformed the Chriſtian world; and a view of 
the preceding matters, beſides giving us other information, will enable us 
to judge in ſome meaſure of the propriety and juſtice of thoſe exuberant 
praiſes, which ſeveral Engliſb authors have indiſcriminately beſtowed on 
the civil law; one of whom Jo], without citing others, ſays, © the civile 
law is the law which the old Romans uſed, and is for the great wiſdom 
« and equity thereof, at this day, as it were the common law of all well 


4 governed nations, a very few only excepted. And certainly, albeit 


* ſundry. other nations by the light of nature have many rules and max- 
* imes in the civile law; yet, if all the conſtitutions, cuſtomes, and laws of 
“all other people and countries were put together, (I except none, ſave 
the laws of the Hebrews, which came immediately from God) they are 


* not comparable. to the law of the Romans, neither in wiſdom nor equity, ; 


te neither in n. nor in ſufficiency.” 


„ el Dr Ridly, in his < View of the cue and Feclefattca Law. 
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4.4 The Preedom of Speech and Writing 
Having ſtated the Imperial laws and proceedings touching libels, we 


| ſhall now conſider their treatment at particular times in England Lord 


Coke, in his 3d: Inſtitute, has a chapter in theſe words, Of Libels and 
« Libellers. What a libel is, how many kinds of libels there be, who 
t are to be puniſhed for the ſame, and in what manner, you may read 


o. ée in my reports, viz. lib. 5. fo. 124, 125. lib. 9. fo. 59. To theſe you 


c may add two notable records. By the one it appeareth that Adam de 
ec Ravenſworth was indicted in the kings bench for the making of a libel 
« in writing in the French tongue, againſt Richard of S$nowſhall, calling 
« him therein, Roy de raveners, &. Whereupon he being arraigned 
*c pleaded thereunto not guilty, and was found guilty, as by the record 


4 appeareth. So as a libeller or a publiſher of a libel committeth a public 


te offence, and may be indicted therefore at the common law.“ 
« Jobn de Northampton an attorney of the kings bench; wrote a letter 
« to Jobn Ferrers, one of the kings counſel, that neither Sir William Scot, 


1 chief juſtice, nor his fellows the kings juſtices, nor their clerks, any 


« great thing would do'by the commandment of our lord the king. nor 
4 of queen Phil, in that place, more than of any other of the realm; 


40 which faid Jobn being called, confeſſed the faid letter by him to be 
4 written with his own proper hand. Judicium curiæ. Et quia predittus 


cc & Fohannes cognovit dictam literam per fe  feriptam Roberto de Ferrers, qui 


14 ef ae c 1 0, rCB1S, que. litera continet in ſe nullam veritatem e prætextu 
10 


* chjus ds minus rex erga-curian & 7uſtictarios ſuos hic in caſu habere pofſet 


© ind gnotionem, quod efſet in ſcandalum juſtic“ & curie. Jdeo diftus Jo- 
Lk es committitur Maręſc', & Peſtes invenit 6 manucaptores pro bono 


ps ge Judgment of the court. And becauſe the aforeſaid Jahn 


re fl cho the ſaid letter by him written to Robert de Ferrers, 


% Who is of the kings counſel, which letter containeth in it no truth; 


e by means whereof the lord the king towards the court and juſtices in 
this caſe might have e pn which would be to the ſcandal of 
40 the juſtices and the court.” Therefore the ſaid Jobn is committed to 


«the mareſchal, and aftetwards wy ound fix ſureties yu his you beha- | 


66 viour.” 


The caſes referred to by lord Coke, _ which, e to FER e ä 


3 ſenſe of them, formed a body of laws reſpecting libels, ſtand thus in his | 


7 reports. 


cc The | 


he, Public Afairs, confidered. 45 


10 7 he cafe de Libellis famoſis ; or of Scandalous Libels.” 
4 Paſch. 3 Jacobi 1. | 


I 


« In the caſe of- L. P. 1 the Star- Chamber this term, againſt whom 


«© the attorney general proceeded ore tenus on his own.confeſſion, for com- 
« poſing and publiſhing an infamous libel in verſe, by which John arch- 
« biſhop of Canterbury (who was a prelate of ſingular piety, gravity 
« and learning, now dead) by deſcriptions and circumlocutions, and not 
« in expreſs terms; and Richard biſhop of Canterbury who now 
&« js, were traduced and ſcandalized : In which theſe points were re- 
& ſolved; 

« J. Every libel (which! is called eee Iibellus, po infamatoria ſeriptura,) 
« is made either againſt a private man, or againſt a magiſtrate or public 
« perſon. If it be againſt a private man, it deſerves a ſevere puniſhment ; 
for altho' the libel be made againſt, one, yet it incites all thoſe of the 
« ſame family, kindred or ſociety to revenge, and ſo tends per conſequens 
« to quarrels, and breach of the peace, and may be the cauſe of ſnedding 
« of blood, and of great inconvenience: if it be againſt a magiſtrate, or 
* other public perſon, it is a greater offence ; for it concerns not only the 
« breach of the peace, but alſo the ſcandal of. government ; for what 
« greater ſcandal of government can there be than to have corrupt or 
« wicked magiſtrates to be appointed and conſtituted by the king to 


«« govern his ſubjects under him? And greater imputation to the ſtate + 


% cannot be than to ſuffer ſuch corrupt men to fit in the ſacred feat of 
«« juſtice, or to have any en in or concerning the adminiſtration of 


« juſtice. : 
"72007 2121 Although the 0 man or 1 be dead at the time of 


« the making of the libel, yet it is puniſhable ; for. in the one caſe 


«cit ſtirs up others of the fame. family, blood, or ſociety to revenge, and 
to break the peace, and in the other the libeller traduces and landers 


ec the ſtate and government. which dies not. 
z. A libeller (who is called | fameſus de 45 -famator) ſhall be puniſhed either 
by indictment at the common law, or by bill, if he deny it, or ore 


„ fenus on his confeſſion, in the Star-chamber, and according to the qua- 


4 5 e | « lity 
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“ lity of the offence he may be puniſhed by fine or F ; and 
« if the caſe be exorbitant, by pillory and loſs of his ears. | 
&« 4. It is not material whether the libel be true, or 1 1 the party, 

« apainſt whom it is made, be of a good or ill fame; for in a ſettled ſtate 
0 of government the party grieved ought to complain for every injury 
done him in an ordinary courſe of law, and not by any means to re- 
« venge himſelf, either by the odious courſe of libelling, or otherwiſe : 
« he who kills a man with his ſword in fight is a great offender, but he 
« is a greater offender who poiſons another ; for in the one caſe he, who 
“ is openly aſſaulted, may defend himſelf, and knows his adverſary, and 
% may endeavour to prevent it; but poiſoning may be done fo ſecretly 
« that none can defend himſelf againft it, for which cauſe the offence is 
t the more dangerous, becauſe the offender cannot eaſily be known; and 
« of ſuch nature is libelling, it is ſecret, and robs a" man of his good 
% name, which ought to be more precious to him than his life, & diff- 
« cillimum oft invenire authorem infamatorie ſcripture ; and therefore, when 
« the offender j is known, he ought to be ſeverely puniſhed. Every infa- 
« mous libel, aut eff in ſeriptis, aut” fine ſcripris; a ſcandalous libel 22 
« ſcriptis is, when an epigram, rhime, or other writing is compoſed or 
< publiſhed to the ſcandal or contumely of another. And ſuch libel may 
« be publiſhed, 1. verbis aut cantilenis ; as where it is maliciouſly repeated 
« or ſung in the preſence of others. 2. Traditione, when the libel, or any 
« copy of it, is delivered over to ſcandalize the party.  Famaſis libellus 
e fine ſeriptis may be, 1, picturis, as to paint the party in any ſhamefull | 
“ andi ignominious manner. 2, ignis, as to fix a gallows, or other re- 
« proachful and ignominious figns at the partys door, or elſwhere. And 
« it was reſolved, Mich. 43 and 44 Eliz. in the Star-chamber in Halli- 

e woods caſe, That if one finds a libel (and would keep himſelf out of 
* danger) if it be compoſed againſt a private man, the finder either may 
« burn it, or preſently deliver it to a magiſtrate : but if it concern a ma- 
ce giſtrate, or other public perſon, the finder ought preſently to deliver it 
« to a magiſtrate, to the intent that by examination and induſtry, the 
« author may be found out and puniſhed. And libelling and calumnia- 
« tion is an offence againſt the law of God. For Levit. 17. Non facias 


5 calumnian Proxino. Exod. 22, v. 28. an e tui non maledices. 
| Wo Eccles. 


* 1 
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Eccles. 10. In cogitatione tua ne detrahas regi, nec in ſecreto cubiculi 


tui diviti maledices, quia vqlucres cali portabunt vocem tuam, & qui 
habet pennas annunciabit ſententiam. Pal. 69. 1 3. Adverſus me loque- 


bantur qui ſedebant in porta, & in me pſallebant qui bibebant vinum. 


Job. 3o. v. 7, and 8. Filii ſtultorum & ignobilium, & in terra Penitus 
non parentes, nunc in eorum canticum verſus ſum, & fattus ſum eis in Pro- 
verbium. And it was obſerved that Job, who was the mirrour of 
patience, as appears by his words, became quodammods impatient when 
libels were made of him; and therefore it appears of what force they 


are to provoke impatience and contention. And there are certain 


marks by which a libeller may be known; quia tria ſequuntur 45 efama- 
torem famoſum: 1, pravitatis incrementum, increaſe of lewdneſs: 2, 


burſe decrementum, decreaſe of money, and 'beggary : 3» conſcientie 


detrimentuni, gen one of conkcence.” 
"Et John Lithbs caſe. 
“ Mich. 8. rp 


« Ju the Star- Chamber 


1 Fohn Lan, vrotie of the ecclefatticat court, extiibited a bill in 


Lad 
* 


the Star- chamber againſt William Marche, Robert Harri iſon, and many 


others of the town of Northampton, and againſt Shucburgh and others, 
for publiſhing two libels. It was reſolved, That every one who ſhall 


be convicted in the ſaid caſe, either ought to be a contriver of the li 


or a procurer of the contriving of it, or a malicious publiſher of it, 
knowing it to be a libel; for if one reads à libel, that is no publication | 
of it; or if he hears it read, it is no publication of it; for before he 
reads or hears it, he can't know it to bea libel; or if he hears or reads 
it, and laughs at it, it is no publication of it; but, if after he has read. 
or heard it, he repeats it, or any part of it in the hearing of others, 
or after that he knows it to be a libel he reads it to others, that is an 
unlawful publication of it; or if he writes a copy of it, and does not 
publiſh it to others, it is no e of on libel ; for every one 

« who 


the firſt caſe, and chief juſtice when the ſecond was adjudged. 
tat, 3 Hen, VII. it was ordained that the chancellor and treaſurer, and the 
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A. KEN ſhall be. convicted ought to be contriver, procurer or publiſher 


_<« of it, knowing it to be a libel. But it is great evidence that he pub- 


<«.\liſhed it, when he, knowing it to be a libel, writes a copy of it; unleſs 
&«. afterwards he can prove that he delivered it to a magiſtrate to examine 
«it; for then the act ſubſequent explains his intention precedent. Hide 


” reader, Brac. lib. 3. traci de Corona, cap. 36, fo. 155. Fiat autem injuria, 


60 cum quis prugno percuſſus Juerit, verberatus, vulneratus, ſeu, fuſtibus ceſus ; 

« verum etiam cum ei convitium en En vel de eo a carmen 

cc « famoſum.”. Fi 200 
1 it may - be obſerved, I, that Cale was ons general when 


2, By the 


keeper of the kings privy | ſeal, or two of them, calling to them a biſhop 
and a temporal lord of the kings moſt honorable privy council, and the 


two chief juſtices of the kings bench and common pleas, or other two 


juſtices in their abſence, ſhould have authority, to puniſh certain offend- 
ers; and by the ſtat. 21 Hen. VIII. the preſident of the conncil was made 


their aſſociate. After the making of theſe ſtatutes it was held that the 


former did not raiſe a new court ; but related wholly to the court of ſtar- 


chamber ; of which lord Bacon, in his hiſtory of Henry the VIIth, after 
mentioning the aforeſaid ſtatute, ſays. * This court is compounded of 


>: BE . good. elements, for it conſiſteth of four kinds of perſons, counſellors, 


4 pears, prelates, and chief judges. It diſcerneth principally of four 


« kinds of cauſes, forces, frauds, crimes various of ſtellionate, and the 


& inchoations or middle acts towards crimes capital or heinous not actually 
% committed or perpetrated.” Now feellionate | is a mere civil law term, 
denoting all frauds for which there is no particular denomination, and 
ſevetal kinds of fraud are puniſhed criminaliter by that law under the- 


| name of Prellio onate that are not liable to any criminal proſecution by the 


laws-of England. 3. It does not appear by what members of the court the 
reſolutions contained in either of theſe caſes were made, judgment being 


pronounced according to the majority of voices. 4, It is not improbable 
that the biſhop was influenced by the civil law, which ſo far governed 
in his own court, and he might influence others. Archbiſhop Laud, who, 
was frequently leſs reſerved in declaring his opinion, or his reaſons, than 


ſome of his brethren, when ard was given againſt Bafwich, Burton, 
„ and 


upon Public Afairs, conſidered. 49 


and Prynne, on which occaſion he was the chief ſpeaker, obſerved that 
the puniſnhment of libels was in ſome caſes capital by the Imperial laws, as 
appeared by the Code, I. 9. t. 36, meaning the edict of Valentinian and Valens 
aforecited. 5, No precedent, or authority at common law, ſaving the 
fingle paſſage in Bracton, which is evidently taken from Juſtinians inſti- 
tutes, is cited to warrant the reſolutions made in theſe caſes; and if theſe 
judges were influenced by the civil law informing them, it cannot reaſon- 
ably be expected that they ſhould expreſsly acknowledge that influence at 
the time when they reſolved that their fellow- ſubjects cenſuring their con- 
duct, or that of others, ſhould become liable to ſuch ſevere penalties, as 
in ſome caſes to be diſmember'd for it, whereby they ſeem to have inclined 
to the ſeverity of the Imperial laws as far as their power would permit, 
capital offences not being within their cognizance. And thus having, 
ſtated the preceding particulars, I ſhall leave the point of influence of the 
Imperial laws upon theſe reſolutions, which in ſeveral enn ſo far re- 
2 them, to the judgment of others. 

But theſe two ſtar- chamber caſes not only containing, according to lord 
Cokes account of them, a body of laws touching libels, but the ſame 
having been from time to time before and fince the revolution quoted and 
relied on by the crown lawyers, references made to them, as primary au- 
thorities, by ſabſequent reporters, and the principal reſolutions they con- 
tain delivered for law by other authors, one of whom, the author of the 
treatiſe intitled . State Law, or the doctrine of Libels diſcuſſed and exa- 
„ mined,” ſpeaking-of the firſt caſe ſays, This caſe contains the beſt 
40 ſyſtem of the doctrine . of libels that is to be found, and one would think 
« is ſo full and plain as that all future doubts that could ariſe in this 
« learning might be ſettled and expounded by it,” I ſhall endeayour in 
the next place to give them a proper examination, ſo far as relates to my 
propoſition, and thereupon ſhall firſt confider their authority, and for that 
end ſet forth the origin and abolition of this court, with ſome other par- 
toulary relative to it. 

Sir Henry: Spelman, in his diſcourſe upon the oiginal of * terms, fays, 
te As for the ſtar- chamber, it is in lieu of that which was in ancient time 
* the counſel-chamber, and ſpecula regni, the watch-tower of the king- 


a dom; where the barons and other of the kings counſel uſed to meet 
H | : © od 


1 
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« 4d proſpiciendam fovendamgue remp. to diſcover, prevent, and ſuppreſs 
« all dangers and enormities occurrent, and to provide for the ſafety and 
good of the kingdom. x 

Lord Bacon, in his hiſtory dn favs, « the authority of 
« the ſtar-chamber, which before ſubſiſted by the ancient common laws 
« of the realm, was confirmed in certain caſes by a& of parliament. 
„This court is one of the ſageſt and nobleſt inſtitutions of this kingdom. 
„ For in the diſtribution of courts of ordinary juſtice (beſides the high 
> court of parliament) in which diſtribution the kings bench holdeth 
« the pleas of the crown, the common place pleas civil, the exchequer 
«+ pleas concerning the kings revenue, and the chancery the pretorian 
* power for mitigating the rigour of law, in caſe of extremity, by the 
« conſcience of a good. man; there was nevertheleſs always reſerved a 
« high and preeminent power to the kings council, in cauſes that might 
* 1 or conſequence concern the ſtate of the common wealth; 
« which if they were criminal, the council uſed to fit in the chamber 


called the ſtar chamber if civil, in the white chamber, or white-hall. 


« And as the chancery had the pretorian power for equity; ſo the ſtar- 
„ chamber had the cenfotian 1000 for offences under e degree of 
er capital.“ 5 

Ld. Cote, in his 4th. "RS hap. 5. which treats 1 of The hon= 


ce ourab! e court of ſtar- chamber, coram rege & concilio ſuo; of ancient 


« time coram rege in camera, &c.” ſays, It is the moſt honourable court 
« (our parliament excepted) that is in the Chriſtian world, both in re- 
« fpe& of the judges of the court, and of their honourable proceeding 
according to their juſt juriſdiction, and the ancient and juſt orders of 
« the court; for the judges of the fame are (as you have heard) the gran- 
dees of the realm, the lord chancellor, the lord treaſurer, the lord pre- 
e fident of the kings councel, the lord privy ſeal, all the lords ſpiritual, 
«© temporal, and others of the kings moſt honourable privy councel, and 


the principal judges of the realm, and ſuch other lords of parliament 


« as the king ſhall name. And they judge upon confeſſion, or depoſition 


% of witneſſes: and the court cannot ſit for hearing of cauſes under'the 


«© nnmber of eight at the leaſt. And it is truly ſaid, curia camere flellata, 
« þ; vetuſtatem ſpectemus, 8 antiqu r 3 * bonoratiſſima. This 
1 court, 


upon Public Fairs, conſidered. 51 | 


, court, the right inſtitution and ancient orders thereof being obſerved, 


'_ . «« doth keep all England in quiet.“ 


« Albeit the ſtile of the court be coram rege & concilio, yet the kings 
«« councel of that court hear and determine cauſes there, and the king in 
« judgment of law is always in court.“ 5 

Ruſhworth, in his hiſtorical collections y], has given an abſtract of 
a treatiſe written by a perſon well acquainted with the proceedings of this 
court, wherein, among other things, it is ſaid that, „without perad- 
« venture thoſe good laws made in Edward IIIds. time, to preſerve the 
« liberty of the ſubject, were chiefly grounded upon the unlimited power 
«© which this court did then take to itſelf,” And afterwards that, © This 
« court for the moſt part is repleniſhed with dukes, marqueſſes, earls, 
« barons ; alſo with reverend arch-biſhops and prelates, grave councellors 
« of ſtate, learned judges, ſuch a compoſition for juſtice, religion, and 
« government as may be well and truly ſaid (whilſt ſo great a preſence 
„kept within their bounds) Mercy and truth were met together. 

« Their number in the reign of Henry VII. and Henry VII. have 
« been near forty at one time, and thirty in the reign of Elizabeth oft 
« times; but ſince much leſſened. In king Charles time there hath 
been twenty four and twenty ſix at a time, as in the caſes of Mr. Cham- 
© bers, Sir James Bagg, the biſhop of Lincoln, and others.“ 

« Archbiſhop Mybitgiſt did conſtantly in this court maintain the liberty 
of the free charter, that none ought to be fined but ſalus contenemento; 
© he ſeldom gave any ſentence, but therein did mitigate in ſomething the 
acrimony of thoſe that ſpake before him; but the laviſh puniſhment of 
« whipping, &c. was not heard to come from the roſe ſpirits 1 in thole 
« times ſitting in that honourable preſence.” 

« When once this court began to ſwell big, and was delighted with 
blood which ſprung out of the ears and ſhoulders of the puniſhed, and 
nothing would ſatisfy the revenge of ſome clergymen but cropt ears, 
« lit noſes, branded faces, whipt backs, gag'd mouths, and withal to be 
throw into dungeons, and ſome to be baniſhed not only from their 
« native country's to remote > iſlands, but by order of that court to be ſepa- 
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« rated from wife and children, who were by their order not permitted 
« to come near the priſon where their huſbands lay in miſery, then began 
« the Engliſb nation to lay to heart the flaviſh condition they were like 
« to come unto if this court continued in its greatneſs.” Then follow 
records+ touching ancient proceedings i in this court, tranſcribed out of 
manuſcripts which remained there, and among them the ans. hg to 
wit, | 


9 2 


% Trin. a Eliz. fol. 138. 


4 Ordinances for en of diſorders in printing and lling of 


books.” | 


To decidate chis matter I ſhall, from the 3d. [nſttae, ſet forth the 
Nat. 3 Hen. VII. | 


It is ordained that the er and aer of England, and the 


. te keeper of the kings privy ſeal, or two of them, calling to them a biſhop 


« and a temporal lord of the kings moſt honourable privy council, and 


the two chief juſtices. of the kings bench and common pleas for the 


«« time being, or other two juſtices in their abſence, upon bill or infor- 
% mation Ig] put to the ſaid lord chancelour or any other againſt any perſon 


8 for uplawful maintenance, giving of liveries, ſigns and tokens, and re- 


«« tainers by indentures, promiſes, oaths, writings or otherwiſe, imbrace- 
6 ries of his ſubjects, untrue demeaning of ſheriffs in making of pannels, 


. and other untrue returns by taking of money, by injuries, by great riots, 


'« and unlawful aſſemblies, have authority to call before them by writ 
or privy ſeal the ſaid miſdoers, and they and other by their diſcretion, 
.« by whom the truth may be known to examine, and ſuch as they find 


therein defective, to puniſh them after their demerits, after the form 
cc and effect of ſtatutes thereof made, in like manner and form as they 


« ſhould and ought. to be puniſhed if they were Ae W ee, the 
- due order of law.” 


*. 


| [9 id 3 whether informations did not originate in this court. 


— 


* Lord-. 


upon Public Affairs, confidered, -. 8 


& Lord Coke, after having treated of the court of ſtar- chamber, and 
« ſet forth this ſtatute, from the whole draws ſix concluſions, whereof 
ce the fourth is this.“ Fourthly, this Act in one point 18 introductory of 
« a new law, which the former court had not, viz, to examine the de- 
« fendant, which being underſtood after his anſwer made, to be upon 
«© oath upon interrogatories, which this ancient court proceeding in cri- 
* minal cauſes had not, nor could have but by act of parliament, or pre- 
« ſcription, the want whereof, eſpecially in matters of frauds and deceits 
(being like birds cloſely hatched in hollow trees) was a mean that truth 
<- could not be found out; but before the ſtatute the anſwer was upon 
« oath.” 
| This act expreſsly acknowledges that the perſons who ſhould be pu- 
niſhed by force of it were. not to be. convicted after the due order of law ; 
and as the ſafety of the ſubject requires that they be convicted only accord- 
ing to the due order of law, innocence of the crime being inſufficient to 
ſecure the party accuſed when a departure from the due courſe of law 
takes place in the proceedings, it may be ſaid, in my opinion, ta have 
born teſtimony againſt itſelf. Ld. Coke takes no notice of this part of the 
act, nor that the courſe of judicial proceedings eſtabliſhed by it was incon- 
ſiſtent with the Great Charter, which, in the proeme to his commentaries 
thereon, he had before obſerved had been confirmed, eſtabliſhed and com- 
manded to be put in execution by thirty two ſeveral acts of parliament ; 
but favouring the new law thereby introduced, which gave power to the 
judges appointed by the act, according to their conſtruction, to examine 
the defendant after his anſwer made, upon oath upon interrogatories, at 
their diſcretion, he aſſigns a reaſon for giving this power, which reſpects 
all the offences committed to their cognizance, tho more eſpecially frauds, 
to wit, that “the want of it was a mean that truth could not be found 
out.“ After making this act, the party accuſed, inſtead of being tried 
by his peers, on preſentment or indictment, and convicted upon lawful 
evidence, the witneſſes appearing perſonally in open court, and giving 
their teſtimony viba voce, ſubject to that occaſional and free examination 
which beſt diſcovers the truth, was not only liable to be tried by the 
- judges thus appointed, on a bare information, by the written depoſition 
of witneſles, made on examination upon interrogatories out of court; 
| but 
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but moreover compellable by fine and impriſonment, to give evidence 
againſt himſelf, contrary to the excellent maxim of our conſtitution, nemo 
tenetur feipſum prodere, no man is obliged to betray himſelf; and it appears 
to me fomewhat extraordinary that Sir Edu Cote ſhould thus far approve 
of this compulſory power, eſpecially coniidering what himſelf had before 
faid in his commentary on the 29th chapter of Magna Charta, which 
provides that no freeman ſhall be condemned but by the lawful judgment 
of his peers, nor paſſed upon but by the law of the land, that is, by the 
due courſe and proceſs of law; viz. . Againſt this ancient and funda- 
»1.H.VII, © mental law, and in the face thereof, I find an Act of parliament made, 
9:3 &« that as well juſtices of aſſiſe as juſtices of peace (without any finding 
« or preſentment by the verdict of twelve men) upon a bare information 
« for the king before them made, ſhould have full power and authority 
by their diſcretions to hear and determine all offences and contempts 
«© committed or done by any perſon or perſons againſt the form, ordinance 
and effect of any ſtatute made and not repealed &c. By colour of which 
act, ſhaking this fundamental law; it is not credible what horrible op- 
« preſſions and exactions, to the undoing of infinite numbers of people, 
« were committed by Sir Richard Empſon, and Edu, Dudley, being 
* juſtices of the peace, thro". [out England; and upon this unjuſt and 
” 2 c injurious act (as o in like caſes it falleth out) a new office was 
1 . erected, and they made maſters of the kings forfeitures. 5 
1. H. viiI. But at the parliament holden in tlie firſt year of Hen. VIII. this act 
6, « of 11 H. VII. is recited, and made void, and repealed, and the reaſon 
„thereof is yielded, for that by force of the ſaid act, it was manifeſtly 
% known; that many ſiniſter and crafty, feigned and forged informations, 
Sehe been purſued againſt divers of the kings ſubjects, to their great 
damage, and wrongful vexation: and the ill ſucceſs, hereof, and the 
« fearful ends of theſe two oppreſſors, ſhould deter others from com- 
«© mitting the like, and ſhould admoniſh | parliaments, that inſtead of this 
« ordinary and/pretious trial per lagem terre, they bring not in abſolute 
be and partial-trialls!by/difcretion:”—This paſſage, by the way, is ſubmit- 
ted te che en b of A bee of e un, | 
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And this author, in the firſt chapter of his fourth Inſtitute, wherein 
he treats, „of the High. Court oh, OR OO dees this en 
writes as follows, 1 Fs 
There was an act of 5 * in a 45 IT year of * * VII. | 
& which had a fair flatteripg preamble, pretending to avoid divers miſ- 
cc 2 which were, 1, To the int lay = of Almighty God. 2, 


8 99 


60 trary, ex. 2 viz. to the bigh diſpleaſure of yr . God, the 
great let, nay the utter ſubyerſion of the common law, and the great 
let of the wealth of this land, as hereafter ſhall wage appear. 

5 Which act followeth in theſe . | 
The king our ſoveraign lord calling to his . that many 
ſtatutes and ordinances be made for the puniſhment of riots, unlawful 
- aſſemblies, reteinders in giving and receiving of liveries, ſigns and tokens 
unlawfully, extortion; 75 maintenances, imbracery, exceſſive taking of wages 
contrary to the ſtatute of labourers and artificers, the uſe of unlawful 
games, inordinate apparel, and many other great enormities and offences, 
which been committed and done daily contrary to the good ſtatutes, for 
many and divers behoveful conſiderations ſeverally made and ordained, 
to the diſpleaſure of Almighty God, and the great let of the common 
law and. wealth of this land, notwithſtanding that generally by the Juſtices 
of the peace in every ſhire within this realm in the open ſeſſions is given 
in charge to enquire of many offences committed contrary to divers of 
the ſaid ſtatutes and divers enqueſts thereupon there ſtraitly ſworn, and 
charged before the ſaid juſtices to enquire of the premiſſes, and therein to 
prefent the troth which any letted to be found by imbracery, maintenance, 
corruption and favour; by occaſion whereof the ſaid ſtatutes be not, nor 
cannot be put in due execution: For reformation whereof, for ſo much 
that hefore this time the ſaid offences, extortions, contempts, and other 
the premiſſes might not, nor as yet may be conveniently puniſhed by the 
due order of the law, except it were firſt found and preſented by the ver- 
dict of twelve men thereto duly ſworn, which for the cauſes afore re- 
hearſed will not find nor yet preſent the truth: Wherefore be it by the 
advice and aſſent of the lords ſpiritual and temporal, and the commons 
in 
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in this preſent parliament aſſembled, and by authority of the ſame enacted, 


ordained and eſtabliſhed, that from henceforth as well the juſtices of 
afliſe in the open ſeſſions to be holden afore them, as the juſtices of peace 


in every county of the ſaid realm, upon information for the king before 
them to be made, have full power and authority“ by their diſcretion to 
hear and determine all offences and contempts committed and done by any 
perſon or petſons againſt the form, ordinance and effect of * any ſtatute 
made and not repealed, and that the ſaid juſtices upon the ſaid informa- 
tion have full power and authority to award and make like proceſs againſt 
the aid offenders and every of them, as they ſhould or might make againſt 
ſuch perſon or perſons as been preſent and indicted before them of treſpaſs 
done contrary to the kings peace, and the ſuid offender or offenders duly to 
puniſh according to the purport, form and effect of the ſaid ſtatutes. Alſo 
be it enacted by the ſald authority, that the perſon which ſhall give the 
ſaid information for the king ſhall by the diſcretion of the juſtices: con- 
tent and pay to the ſaid perſon or perſons againſt whom the ſaid informa- 
tion ſhall be fo given his reaſonable coſts and damages in that behalf 
ſuſtained, if that it be tried or found againſt him that ſo giveth or maketh 
any ſuch information. Provided always that any ſuch information extend 
not to treaſon, murder, or felony, nor to any other offence wherefore any 
perſon ſhall loſe life, or member, nor to loſe by nor upon the ſame infor- 
mation any lands,  tenements, goods or chattels to the party making the 
ſame information. Provided alſo that the ſaid informations ſhall not 
extend to any perſon dwelling 1 in any other ſhire than there as the ſaid 
information ſhall be given or made, ſaving to every perſon and perſons, 


_ eities, and towns, all their liberties and franchiſes to them and every of 


chem of right belonging and appertaining. - 
% By pretext of this law Empſon and Dud/ey did commit upon the fb | 


4+ jet unſufferable preſſures and oppreſſions, and therefore this ſtatute was 


e juſtly ſoon after the deceaſe of Hen. VII. repealed at the next parlia- 
« ment after his deceaſe, by the ſtat. of 1 Hen. VIII. cap. 6. 
A good caveat to parliaments to leave all cauſes to be meaſured by the 


golden and ſtreight met wand of the law, and not to 9955 incertain and | 
% crooked cord of diſcretion. ho 
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It is not almoſt credible to foreſee, when any maxim or fundamental 
„law of this realm is altered, (as elſewhere has been obſerved) what dans 
gerous inconveniences do follow; which moſtexpreſsly appeareth by this 


« moſt unjuſt and ſtrange act of 11 Hen. VII. for hereby not only Empſon 


« and Dudley themſelves, but ſuch juſtices of peace (corrupt men) as 
„they cauſed to be authorized, committed moſt grievous and heavy op- 
70 preſſions, and exactions, grinding of the face of the poor ſubjects by 
penal laws be they never ſo obſolete or unfit for the time) by information 
only, without any preſentment or trial by jury, being the ancient birth« 
« tipht of the ſubject; but to hear and determine the ſame by their diſ- 
« cretion, inflicting ſuch penalty as the ſtatutes not repealed impoſed: 
« Theſe and other like oppreſſions and exactions by or by the means of 
« Empſon and Dudley, and their inſtruments, brought infinite treaſures-to 


© the kings cofers, whereof the ag himſelf in the end with: great grief . . 


and compunction repented, as in 4 another place we have obſerved.“ 
This ſtat, of 11 Hen. VII. we have tecited, and ſhewed the juſt incon- 
« veniences thereof, to the end that the like ſhould never! hereafter, be 
« attempted in any court of parliament. And that others might avoid 

«the fearful end of thoſe two time- ſerveis, "Empſon and 01 i 
« eorum veſtigits inſiſtunt, eorum exitus perborręſtant. 

Here we have an expreſs declaration made by parliament, a before 
the making of this act the offences thereby intended to be puniſhed ac- 
cording to the courſe of judicial proceedings introduced by it, cduld not 
be conveniently puniſhed by the due ordet of the law, except it were 
firſt found and preſented by the verdict of twelve men thereto duly ſworn, 


as well as the declaration of lord Coke, that proceeding * een 


and trial by jury are the ancient birth right of the ſubject. 


Chap'. of 
the court of 
Wards and 
Live ries. 


Theſe acts of the 3 and 11 of Hen VII. which ſo far 1 A each | 


other; were both apparently made in direct repugnance to the great char- 
ter, notwithſtanding the different treatment given them by Sir Edu, Cake; 
The former indeed remained in force when this great author wrote his 
commentaries; but this, I apprebend, will not juſtify: his favouring ſo 
far the power-thereby given to compel the perſon acouſed to givertett- 
mony againſt hiniſelf, reſembling herein the proceedings of the holy office 
of inquiſition; and [yg reaſon aſſigned, by him for granting this extraor- 


ö i 


dinary 
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dinary power, to wit, that it is a mean of finding out the truth, is, as we 
have ſeen; the ſole reaſon whereom the uſe of torture is founded by the 
civil law. To all which let us add what is ſaid by baron Puffendorf [r]. 
re that as no man is bound to accuſe himſelf in the civil court, or to make 
c any voluntary confeſſion of his crimes, ſo it is unjuſt in criminal caſes 
to put the priſoner to declare his innocence upon oath.” 

Lord Cotes laft wonchifion: drawn) from the ſtat. 3 Hen. VII. and from 
chat he had aid refpetting the court of ſtar - chamber, is, © that the ju- 
„ riſcdliction of this court dealeth not with any offence that is pot malum 
4 in ſe, againſt the common law, or malum Probibitum, againſt ſome 

ſtatute ; and yet, in the caſe of Eaton againſt Allen, in his 4th. Report, 
it is did that this court could puniſh by their abſolute power what was 
but puniſhable by the ordinary courſe of the law. | 
tube abolition of this coutt, with the reaſons for it, will beſt appear 


from che words of the act of parliament paſſed in the fixteenth year of 
ey dhe reign of king Charles I. entitled, An act for the regulation of the 
e ptiry council, and for en = Murk Rena e the Star- 


%% chamber, to wit: | 
„ Whereas by the great eberter, many times ESP AEDT in oe, 
« it is enacted, That no freeman ſhall be taken or impriſoned, or diſſeiſed 
of his freebold or liberties, or free cuſtoms, or be outlawed or Exiled, 
<, or otherwiſe deſtroyed. and that the king will not paſs upon him, or 
. condemn him but by lawful judgment of his peers, or by the law of the 
* land; (a.) and by another ſtatute made in the fifth year of the reign of 


_ _ « king Edward the third, it is enacted, That no man ſhall be attached 


20 by any accuſation, nor forejudged of Eh or, limb, nor his lands, tene 
« ments, goods nor chattels ſeized into the kings hands againſt the form 
of the grrat charter, and. the law of the land; (3) and by another 
ſtatute made in the five. and tentieth year of the reign of the ſame 
king Edward the third, It is accorded, aſſented, and eſtabliſhed, That 
« none: ſhall be taken by petition or ſuggeſtion made to the king, or to 
& his council, unleſs it be by indictment or preſentment of good and 
« lawful: people of the ſame neighbourhood where ſuch deeds be done, 
25 in due Bonner, or by proces made by writ. original at the common 


80 „„ and Nations B. VIII. Ch. III. $ . 


1 « law, 


1 


'« all pleas which ſhall be pleaded in any courts before any the kings 
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law, and that none be put out of his franchiſe or freehold, unleſs he be 
duly. brought in to anſwer, and fore-judged of the ſame by the courſe 
of the law and if any thing be done againſt the fame, it ſhall be re- 


« dreſſed and holden for none: (4) And by another ſtatute made in the 
eight and twentieth year of the reign of the ſame king Edward the 


third, it is amongſt other things enacted, That no man, of what eſtate 
or condition fo ever he be, ſhall be put out of his lands or tenements,. 
nor taken, nor impriſoned, nor diſinherited, without being brought in to 


« anſwer by due proceſs of law: (5) And by another ſtatute made in 


the two and fortieth year of the reign of the ſaid king Edward the 
third, it is enacted, That no man be put to anſwer without preſent- 


ment before juſtices, or matter of record, or by due proceſs and writ 
original, according to the old law of the land; and if any thing be 


e done to the contrary, it ſhall be void in law, and holden for error: 


(6) And by another ſtatute made in the fix and thirticth year of the 
ſame king Edward the third, it is amongſt other things enadted, That 


cc juſtices, or in his other places, or before any of his other miniſters, 


«c 
6c 
tc 
60 
6c 
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x 66 
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cc 


4 


or in the courts and places of any other lords within the realm, ſhall 
be entered and enrolled in Latin: (7) And whereas by the ſtatute 


made in the third year of king Henry the ſeventh, power is given to 


the chancellor, the lord treaſurer of England for the time being, and 


© the keeper of the kings privy ſeal, or two of them, calling unto them 
a biſhop and a temporal lord of the kings moſt honourable council, and 


the two chief juſtices of the kings bench and common pleas, for the 
time being, or other two juſtices in their abſence, to proceed as in that 
act is expreſſed, for the puniſhment of ſome particular offences therein 
mentioned: (8) And by the ſtatute made in the one and twentieth 
year of king Henry the eighth, the preſident of the council is aſſociated 
to join with the lord chancellor and other judges in the ſaid ſtatute of 
the third of Henry the ſeventh mentioned; (9) but the faid judges 


8 + hos not kept themſelves to the points limited by the ſaid ſtatute, but 
. & have undertaken to puniſh where no law doth warrant, and to make 


- 


cc 


decrees for things having no ſuch authority, and to inflict Heavier 
* puniſhments than by any law. is watranted,” 
55 « II. And 


\ 
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II. And foraſmuch as all matters examinable or determinable before 
the ſaid Jadges, or in the court commonly. called the ſtar- chamber, may 
, have their proper remedy and redreſs, and their due puniſhment. and 
«© correction by the common law of the land; and in the ordinary courſe 
« of juſtice elſewhere; (2) and foraſmuch as the reaſons and motives 
« inducing the erection and continuance of that court do now ceaſe; (3): 
„and the proceeding, cenſures, and decrees of that court: have by expe- 
be! tietice been found to be an intolerable burthen to the ſubject, and the 
15 means to introduce an arbitrary power and government; (4) and foraſ: 
ah much as the council. table hath of late times aſſumed unto itſelf a power 
«to intermeddle i in civil cauſes and matters only of private intereſt be- 
40 tween party and party, and have adventured to determine of the eſtates 
© arid liberties of the ſubject contrary to the law of the land, and the 
4 be and privileges of the! ſubject, by which great and manifold miſ- 
© chiefs and inconveniences have ariſen and happened, and much incer- 
« « thinty by means of ſuch proceedings have been conceived concerning 
«© mens rights and' Kader for ſettling whereof, and- wee the wp 
«in time to come, nr 1019 4 35 Es add 781110 211 182 
III. Be it ordained and enacted by the authority ofthis e par- 
% Hament, That the ſaid court commonly called the Star-chamber, and 
4c a} juriſdiction, power and authority belonging unto or: exerciſed in the 
. ſame court, or by any the Judges; officers. or miniſters thereof, : be. from 
| « the” rt day of Auguft, in the year of our Lord God one thouſand ſix 
40 hundred fotty and one, clearly and abſolutely diſſolved, taken away and 
« determined; (2) and that from the faid firſt day of Auguſt, neither the 
« ford chancellor, or keeper of the great ſeal of England, the lord trea- 
& iter of "England, the keeper of the kings privy ſeal, or preſident of 
«the council, nor any biſhop, temporal lord, privy counſellor; or judge, 
ot Juſtice \ whatſoever, ſhalt have any power or authority! to hear, exa- 
4 mine or determine any matter or thing whatſoever, i in the ſaid court 
44 commonly, called the Star- chamber, or to make, pronounce or deliver 
a any judgment, ſentence, order or decree, or to do any judicial or mi- 
” *..niſterial act in the {aid court: (3) And that all and every act and acts 
« of parliament, and all and every article, clauſe and ſentence in them, 
6 and every of them, by which = juriſdiction, power or authority is 
cc given, 
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* given, limited or appointed unto the ſaid court commonly called the 
« Star-chamber, or unto all, or any the judges, officers or miniſters 
« thereof, or for any proceedings to be had or made in the ſaid court; . 
«« or for any matter or thing to be drawn into queſtion, examined or de- 
« termined there, ſhall for ſo much as concerneth the ſaid court of Star- 
chamber, and the power and authority thereby given unto it, be from 
he aid aka Ty of r en and NO revoked: and made. 
« vid.“ | 0.067: 
ce IV. And be it Ukewile ended; That the like juriſdiction n now | uſed: 
« and exerciſed in the court before the preſident and council in the mar- 
« ches of Wales; (2) and alſo in the court before the preſident: and 
* council eſtabliſhed in the northern parts: (3) And alſo in the court com- 
© monly called the court of the dutchy of Lancaſter, held before the 
% chancellor. and council of that court: (4) And alſo in the court of ex- 
« chequer of the county palatine of Cheſter, held before the chamber- 
« Jain and council of that court; (5) the like juriſdiction being exerciſed 
« there, ſhall from the ſaid firft day of ' Auguſt, one thouſand ſix hun- 
« dred forty and one, be alfo repealed and abſolutely revoked and made 
void; any law, preſcription, cuſtom or uſage, or the ſaid ſtatute made 
« in the third year of king Henry the ſeventh, or the ſtatute made the 
“ one and twentieth of Henry the eighth, or any act or acts of parlia- 
« ment heretofore had or made, to the contrary thereof in any wiſe 
te notwithſtanding: (6) And that from henceforth” no court, council 
« or place of judicature fhall be erected, ordained, conſtituted or ap- 
cc pointed within this realm of England, or dominion of Wales, which 
*« ſhall have, uſe or exerciſe the ſame, or the like juriſdiction, as is, or 
„ hath been uſed, Practieed or exereiſed in n laid court of Staps 
ce chamber. 44 py | 0 W. EI 
The court of ſtar-chamber with all its + What and aſſumed 4 Juriſdictions 
power and authocity, being thus diſſolved, taken away, and determined, 
by reaſon that decfecs unwarranted by law, and without authority had: 
been there made, and that the proceeding, cenſures and decrees - of the 
ſame v were 0 extremely grievous and. pernicious in their nature and effects, 
with an inhibition to erect for the future any court which ſhould have or 


exerciſe the ſame or like jurifdiction as had been therein exerciſed, the 
| politic. 
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politic | framed by this court for the government of the kingdom with 
teſpect to libels was thereby annuled ; and all ſubſequent attempts to en- 
force the reſolutions of this arbitraty court thus aboliſhed, as authoritative 
rules or laws ſtill ſubſiſting, are, in my apprehenſion, utterly incompa- 
tible with this ſtatute, and the rights and liberties of the kingdom. All 
hiſtory proves that liberty without its proper ſecurity becomes the cer- 
_ tainvictim of power, its native beauty and excellence tempting the raviſher 
not to preſerve, but to ſeize and deſtroy it, and a little conſideration, I 
preſume, will convin e the intelligent that in limited monarchies to ſub- 
ject the liberties of the people, and in particular the liberty of the preſs, 
wherein the reſt are ſo nearly concerned, to the diſcretionary, that is the 
| arbitrary, deciſions of a court compoſed wholly or chiefly of the princes 
privy. council, is in effect to prepare for their diminution or ſuppreſſion, 
and in time for; their total exciſion ; and ſuch plainly was the nature of 
the decrees and reſolutions of this court, whoſe proceedings were confor- 
mable to the order of the civ7/ law, rather than of the fundamental laws 
of the land: and what Buchanan ſaid of the judges in his own country 
may well be ſaid of the judges of this court, that . their government 
« was evidently tyrannical, their ſole deciſions being laws. All courts 
do in courſe form ſuch rules, decrees and reſolutions as are ſuitable to their 
own nature; wherefore the reſolutions of this arbitrary court, even while 
it ſubſiſted, could not, I conceive, upon the principles of law, be cited 
and urged as proper precedents in the conſtitutional courts of the king- 
dom: but the court of ſtar- chamber being, for the cauſes, and in the 
manner, aforeſaid utterly aboliſhed, that the reſolutions of the ſame 
thereby loſt all future force, or, in other words, were thereby abſolutely 
reſcinded, fo that they could not in futuro be cited urged and received as 
law under any denomination whatever, appears to me moſt manifeſt. A 
deadly fountain being covered up, and buried, its ſtreams can no longer 

| pollute the earth, nor a tree plucked up by the roots continue to bear its 
poiſonous fruit. Cauſes will ever produce their effects whether their na- 
ture and operations be in ſeaſon attended to or not; and the parliament 
having expreſsly declared that the proceeding, cenſures and decrees of 
that court had by experience been found to be an intolerable burthen to 
the n., and the means to introduce an arbitrary power and govern- 
5 | ment 


Wt : 
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ment, upon the adoption of theſe proceedings for the rule of our govern- 
ment can we with reafon avoid this concluſion, that the ſame cauſes wall 
in time produce the ſame effects 
But altho' it be thus by act of parliament declared that the ei 
cenſures and decrees of the court of Star-chamber, collectively conſidered, 
were ſo extremely burthenſome to the ſubjects, and deſtructive of their 
| liberties, whereupon the foundation of their authority was taken away ; | 
yet having lately ſeen the writings of ſeveral authors, who without par- 

_ ticularly conſidering the intent, force or effect of this ſtatute, or the 

nature of this court, would eſtabliſh their reſolutions reſpecting libels as 
good authorities in law at this day, though they ſcrupple not to cenſure 
their decrees in other matters, ſeeming to proceed as if they thought it 

was in their power to ſelect the reſolutions of this court for preſervation or 
| condemnation at their diſcretion ; for which pur poſe, among other things, 
it is ſaid that. Thy houſe of commons were ſo cager in their zeal to de- 
«« ſtroy what they called a court of inguiſition, that tho the bill was of 
«© ſogreat conſequence, yet they ſent it up to the lords with only once 
« reading it, and without its being ever committed, which was a thing 
«« perhaps never before heard of in parliament ;” and for this lord Claren- 


don is cited; intending thereby, without ſpeaking out, to enervate, if 


poſlible, | the force of the act, and give ſtrength to thoſe reſolutions which 
they favour; in order effectually to oppoſe theſe and ul ſuch N 0 
I ſhall conſider this matter more at large. 
The moſt eminent foreign lawyers declare that hiſtorical and philoſophi- 
cal knowledge are neceſſary to juris-prudence; and it is evident that in free 
ſtates the former is oft times more eſpecially ſerviceable in forming a right 
judgment upon queſtions that relate to the liberty of the ſubject. With- 
out duely diſtinguiſhing times we ſhould be in danger of adopting for the 
rule of our conduct the determinations of men devoted to the pleaſure 
of princes impatient of thoſe limitations of power which are. preſcribed 
by the law of liberty; wherefore 1 ſhall proceed to ſtate ſuch N 
matters as may give ſome light on the preſent oecaſion. 

Tamer, king of Scotland, acceded to the crown of Ente with ſuch 
notions of regal power as were inconſiſtent with the conſtitution of this 
2 There was an eſſential difference in the nature of the-two 
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monarchies; that of Scotland being abſolute; and that of Englund limit- 


ed : but this prince aſcended the Eng/i/hithrone'with intent to reduce 


the ſubjects of this kingdom to the ſame meaſure of obedience with his 
Scatiſb ſubjects, and, in plain terms, to govern them both according to 


his own will. Theſe erroneous notions reſpecting the Engliſhß monarchy 


were evidently the chief ſource of thoſe difficulties and calamities in 
which his poſterity and the whole kingdom were involved. P. oreign as 
well as:Engh/b writers have aſcribed to this prince theſe arbitrary notions ; 
Hut it ſeems not to! have been generally underſtood that with reſpect to 
Scotland he was an abſolute prince, Which power ſuiting and confirming g 
nis ſenſe of the proper ſtate of kings, probably augmented his-impatience 
of the reſtraints of power contained in the Engliſb conſtitution, and 0Cca- 


ſioned his deſign of freeing himſelf! from them; wherefore' T ſhall pro- 
ceed toi ſhew- what- power he had in Scotland. Sir George wg Sr in 
ho % Furs Regrum, or the juſt and ſolid foundations of monarchy 

1 general, and more eſpecially of the monarchy of Scotland, . 


e tained againſt eee hag e nen TR &. 2 writes as 


— Hit 511 
„The next; thing that 1. am to 4 this of firſt proj, is, 


46 Wy our king is an abſolute: monarch, and has the ſupreme” power 
c within this his kingdom, and this 1 ſhall endeavour to prove, 1. from 8 


4 our poſitive law, 2. by ſevrral reaſons deduced from our fundamental laws 


« and cuſtoms, 3. from the very nature of monarchy itſelf, and the 
«© opinion of lawyers who write upon that ſubject, and who define abſo- 


« Jute monarchy to be a power that is not limited or reſtricted wy co- 
e active law. Arniſaus de effentia majeſl. cap. 3. num. 4. 


% By the a5 a8, parl. 1 5. James VI. [J. The eee 
TE «ledge. that it cannot be. denied, but his majeſty is a free prince, of a, ſove- 
* reign putver, having as great liberties and prerogatives, by the laus of 
this realm, and frivilege of his crown and diadem, at any ot ber king g. 
s prince or patent ate whatſoever. And by the 2 44. parl. 18. James VI. Ir], 
tt the parliament conſenting to his najolby's: wenn of Silks; declare 
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e and acknowledge the abſoluteneſs of our monies; in theſe words. 
The remeed whereof” properly belongs to bis majefly, whom the whole eflates, 
* of ther bounden duty, with moſt hearty and faithful affeftion, humbly 
% and truly acknowledge 1 to be a ſovereign monarch, avfolute prince, judge 
« and governour over all Pexfans, hs and cauſes, both dbericual and tem- 
10 « poral, within his faid realm. eee 

cc And by lt the firſſ act of cet fame py oy, The . 1 1 F 
1 body, of this preſent parliappent, acknowledge: all with one voluntar, hum- 
« Ble, faithful, united heart, mind and conſent bis majeſtys ſovereign authority, 
% princely power, royal prerogative, and Privilege of his. crawn,. over all 
« « perſons, eftates and cauſes, whatſoever within his ſaid kingdom. 

"Theſe ſtatutes having in ſuch expreſs terms declared that the Scotiſb 
Rat was abſolute, it is evident there i is no occaſion to cite the argu- 
ments of this learned author drawn from other ſources to prove it; but 
as the ſafety of the lives, liberties and eſtates of the ſubject depends not 
only on known certain juſt and equal laws, but likewiſe on the integrity, 
indifferency, ſkill and knowledge of thoſe who are to paſs i in judgment 
upon them, the laws in effect being with reſpect to the parties concerned 
what their application makes them; ſo that unleſs the ſtate, after enacting 
the beſt laws, makes proper proviſion for their due execution, by men of 
integrity, indifference, ability and fortitude, thoſe laws will become meer 
leaden rules, liable to be bent to and fro, as cunning ſhall deviſe, and 
power dictate, after obſerving that the Engliſh conſtitution. was .in part 
formed by < the kings committing and diſtributing his whole power of 
« judicature to ſeveral courts of juſtice ;” [u] and providing that the 
juſtices of thoſe courts ſhould do equal law and execution of right. to all 
the ſubjects, without having regard to the kings commands, or other 
cauſe [w]; in order to ſhew how this matter ſtood in Scotland, I. ſhall 
ſet forth an act made in the 8th. parliament « of the ſaid king Famer, held 
at. Edinburgh c on the 22d. * of May, in the year I 534, entitled, 


" 7 cler ae. van. e. 7: 5 Wo! 0 ra. nt. a 73 x. 5: TY l : 1 


f 1 a L 1 4 5 
1 %. + > 2334 & 34 
8 EY a * 1 1 " 5 A J . 23 
RY % N 2 8 6 


* e 
i * * ; | 
a | | | £ a 84 . 
i E 1 : 4 1 91 La Ta j * * 4 : 
„ 3 6 5 : : 
* 7 * . x 
* ” « 53 4 * F * 4 ; { "4 N 
© # -_- „ * 1 | . 
N 4 ? 4 12 "= #. 4 
0 4 | 7 4 i ; 5 * # : ne v4 0 4 121 Ro 4 1 — 
L : : F . ; | | 
” : 3 $549 4 
Y * 


66 | Wy Freedom 17 * h nd ame 


6c ae. An n 1ho Hingi Meiler 15 power over al Baits and 
40 « ſubjettes within this real 8 


« FoRASMEIKLE as ſum perſones, beg FOR called befoir the 
6 kings majeſtie, and his ſecreit councel: to anſwer upon certaine points 
_ « to have bene inquired of them, concerning ſam treaſonable, ſeditious, 
„ and contumelious ſpeaches, uttered by them in pulpit, ſchooles and 
« utherwaies, to the diſdaine and reproch of his heines, his progenitours, 
« and preſent councel, contemptuouſlie declined the judgement of his 
« heines, and his ſaid councel in that behalfe, to the evill exempill of 
«. utheris to do the like, gif timous remeede be not provided. There- 
. « foir our ſoveraine lord, and his three eſtaites aſſembled in this preſent 
| parliament, ratifies, and apprevis, and perpetually confirmis the royal 
„power and authoritie over al eſtaites, as weil ſpiritual as temporal, 
„ within this realme, in the perſcn. of the kingis majeſtic, our ſoveraine 
«ford, his airs and ſueceſſours, and als ſtatutis and ordanis that his hie- 
nes, his faidis aires and ſucceſſours, be themſelves and their councelles, 
ar, and in time to cum ſal be judges competent to al perſones his hienes 
cc ſubjectes, of quhatſumever eſtaite,. degree, function, or condition that 
« ever they be of, ſpiritual or temporal; in al matters, quharin they, or 
ony of them ſal be apprehended, ſummound, or charged to anſwer 
« to ik thinges as fal be inquired of them be our ſaid ſoveraine lord and 
* his'councell. And that nane of them, quhilkis fall happen to be ap- 
« prehended, called, or ſummound, to the effect foirſaid, preſume, or 
«© tak upon hand to decline the judgement of his hienes, his aires and 
„ ſucceſſours, or their councel in the premiſſes, under the paine of 
© treaſon.” | 

1 in order to ſhew how, far.t the liberty of ſpeech and writing touch- 
ing public affairs was reſtrained in Scotland by laws paſſed in this kings 

reign, and before his acceſſion to the crown of England, it may be ob- 

ſerved that the ſame parliament by a ſubſequent act provided as fol- 
lows, — it is ſtatute and ordained be our ſoveraine lord, and his three 
« eftaites, in this preſent parliament, that nane of his ſubjectes (of quhat- 
% ſum- ever function, degree, or qualities) in time cumming ſall preſume 
2 « or 
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or take upon hand privatly, or publickly, in ſermones, declamationes, 
e or familiar conferences, to utter ony falſe, ſlanderous, or untrew 
<< fpeaches, to the diſdaine, reproche, and contempt of his majeſty, 
his councel and proceedings, or tothe diſhonour, hurt, or prejudice of his 
„ hienes, his parents and progenitoures, or to meddle in the affaires of his 
. hienes, and his eſtaite preſent, by-gane, and in time cumming, under 
<« the paines conteined in the acts of parliament againſt makers and tellers 
t of leeſinges [x]: certifying them that ſhall be tryed contravenors their- 
of, or that hearis ſik ſlanderous ſpeaches, and reportes not the ſame with 
« diligence, the faid paine ſal be execute againſt them, with all rigour, in 
exemple of utheris. Attoure, becauſe it is underſtand to his hienes 
«and to his three eſtaites, that the buikes of the chronicle, ' and De jure 
* regni apud Scotos, made be umquhile maiſter GzoxGEe BUcHANNANE, 
<«« and imprinted ſenſine, conteinis ſindrie offenſive matters worthie to 
be deleete : IT Is THEIR TORE ſtatute and ordaned, 'that the havers 
« of the ſaidis twa volumes in their handes, in bring, and deliver the 
fame to my lord ſecretare, or his deputes, within fourtie dayes after 
« the publication hereof, to the effect that the ſaidis volumes may bee 
«« peruſed, and purged of the offenſive and extraordinarie matters ſpe- 
_ «© cifiet therein, not meete to remaine as recordes of truth to the 
_ «© poſteritie.; under the paine of twa hundreth pundes, of everie perſon 
«« failzieng heirin. And quhair ony ar not reſponſall to pay the ſaid 
„ ſurme, to be puniſhed in their-perſones, at ou $0VERAINE LORDIS' 
« will, And to the effect that this ordinance may cum to the knaw-' 
«« ledge of all, oux SOVERAINE LORDIS lieges ordanis publication to 
t be maid theirof at the mercat-croce of the head burrowes of the ſhirès, 
60 and utheris places needfull, That! nane pretend i ignorance. theirof > 
And the penaltie conteined theirin to be executed with al rigour againſt 
10 the havers of the ſaidis buikes, the ſaid ſpace of fourty dayes being 
«© by«paſt, afterthe YORI ae nme of che ſad act ee 
« ſhire; as ſaidis . 

Notwithſtanding this ſo of theis writings of the eeldtratis Bu- 
chanan, phos erer ar 2 er Ee —— in whos NN" 
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que Choijie, odfertes; « That if James VI. had made a right improve- 
* ment of his tutor Bucbhanans lectures, he wou'd not have had ſuch 
Q unhappy diſputes with his parliaments; and if his ſon had been well „ 
« read in Buchanan works, and enter d into his ſentiments, he wou'd 

% not have left his head upon a ſcaffold: And his grandſon perhaps, 

% who was of his own name, if he had been trained up in the ſame 

* notions, wou'd have dyed in peace upon the throne. If they had 

been all perſuaded that they were the protectots, and not the maſters, 

f the laws of their kingdom they wou'd undoubtedly have lived hap- 

„ pily. If in monarchical ſtates princes were republicans, their ſubjects 
% wou d become all royalifts;: by reaſon of the confidence they wou'd 
repoſe in their kings. Princes never have more authority than when 2 
«they think, and ſeem fully convinced, that they have no right to 

t augment ſuch authority ad inſnitum; and the people are never 

r more obedient than when they are — ſhe eee 90 
us E eee 29 i copnrit Us! Mamie cet obig ods to 

37.4 110 SHE 0 HED 36) 

"Di than dont of king — It, holden at Perth the cath. ay 

of March 1424, an act was made in the following Words. „ tolling 1 

% ru. It is ordaned be the king and the haill een that 
* all leeſing- makers and tellers of them, quhilk may ingender diſcorde 

% betwixt the king and his people, quhair ever they may be gotten, 

4, fall be challenged beithem _ 4: "are and tine life and gudes 
"Gd nde King.” 10 vio g5Hifoib'c 16061 1 9715 "my DAP, "Ow 
ot 010185 inn einiffto 2585. land uf ke 170 to 


And by — parliament of 6 ee — 
rn che 10th. day of Dec. 158565 another, act was, made, entitled, 
% Authours ef fanterous ſpeathes, or writs Jad bo pun ut onde b.. 


b 22vth wer to vonqt bis! air sind eibint aff? T6 ebe : 
| ** Iris. ſtatute and ordaneds' be ant SOVBRRINE Log, and three 
eſtaites, that all his hienes ſubjectes content themſelves in quietneſs and 
1 Sertifall obcdionetito his chienes and his authoritie. And:that nane of 
them preſume, or take upon hand publicklie; to declame, ot privatly to 
ſpeak or write ony purpoſe of reproch, or ſlander of his majeſties perſone, 

eſtaite, or governement: Or to deptabe his lawes and actes of parlia- 
W ment, 


| 
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ment, or miſconſtrue his proceedinges, quhairby only miſlyking may 
be mooved betwixt his hienes and his nobilitie, and loving ſubjectes in 
time cumming, under the paine of: death: Certifieng them that does the 
contrare, they ſal be repute as ſeditious and wicked inſtrumentes, enemies 
to his hienes and the commoun- weill of this realme. And the ſaid paine 
of death ſal be execute Ow n with. all eee in exemple of 
utheris- ? A nolt: 
From the EVENT acts it pen that king Jones r an abſolute do- 
mition over the kingdom of Scotland, with the aſſent, declaration aud 
confirmation of the repreſentatives of it, accompanied with the moſt 
rigorous laws, reſtraining, or rather inhibiting, the uſe of ſpeech and 


writing reſpecting himſelf, his family and government; for their pro- 


hibitory terms were ſo general, vague and indefinite, that, in my opi- 
nion, they left no ſafety for the people but in painful ſilence, relative to 
thoſo ſubjects whereon man by his nature is ſo much enclined to ſpeak 
his ſentiments, eſpecially conſidering to whoſe judgement every ſuppoſed 
offender was ſubjected. The judicious Haober, in the lothu ſection of 


his firſt book of the Laws of Ecclefiaſtical/Polity, wherein he conſider- 


eth how reaſon doth lead men unto the making of human laws, whereby 
politic ſocieties are governed, obſerves that, Between men and beaſts 


there is no poſſibility of ſociable ' communion, becauſe the welſpring 


of that communion is a natural delight which man hath to transfuſe 
« from himſelf into others, and to receive from others into himmſelf, 


e eſpecially thoſe things wherein the excellency of his kind doth moſt 


conſiſt. The chiefeſt inſtrument of humane communion therefore is 
« ſpeech, becauſe thereby we impart? mutually one to another the 
« | conceits of our reaſonable underſtanding.” And government being 
inſtituted for the cominon good of the ſociety its continuance ought, cer- 

tainly to be ſuitable to that inſtitution; and every member having an in- 
tereſt in this continuance, 'whereon the preſervation of all that is dear to 
him does depend, it is ſo natural for them, in their private or familiar 
conferences atleaſt, to ſpeak their minds concerning its adminiſtration, 
and it was ſo extremely difficult, if not impoſſible, in ſuch diſcourſes 9 
avoid every thing which might be deemed miſconſtruction of this princes 


proceedings, that it * an exceſs: of cruelty to ſubject them 
% I therefore 
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therefore to tortures and death: And this ſovereign monarch, abiolute 
prinee, judge and governour being fallible, thro his failings particular 
perſons might ſuffer great hardſhips : and the minds of many are ſo 
formed that their complaints do as naturally enſue on the ſenſe of their 
fufferings as the ſhadow follows the ſubſtance. Ar nobius, had he lived 
in theſe times, aud been acquainted; with theſe laws, might with great 
reaſon have ſaid that the Scots ſubjected to the loſs of life thoſe who mut- 
tered any thing amiſs of their king, the repreſentatives of the kingdom 
having concurred with him in making theſe ſevere laws; whereas the 
Romans ſuffered under laws made, wreſted or extended beyond their 
original intention, by the emperours alone, or thro the exerciſe of their 
open tyranny, without the leaſt regard to any law right or juſtice, divine 
or human. And Gronouius might have ſaid that the. deſpotic power of 
king James was ſurrounded with ſuch awful ſilence as no Raman tyrant 

ever by law enjoyned. For my own part, I am unable to reconcile 
theſe Scorch laws with the dignity; equity, freedom, innate diſpoſition, 
or fallibility:of human nature, or to conceive. their intent force and effect 
to be leſ than this, that the ſubjects being reduced to a ſtate of abſolute 
. obedience ſhouldꝭ ſo comport themſelves as if they eſteemed this, prince 


dab alt bis failings infallible, bis paremte with their wiſconduet fault. 3 


h and his forefathers with all their errors blameleſs. 1 

Ariſiolie [y] obſerves that a king. governs. willing bj a ing 
to laws but a tyrant the -uawilling.;. and. -Buchunan,. after citing. him, 
ſays that a kingdom is the government of a freeman among freemen, 
<< tyranny; the government of a maſter over ſlaves; and, without under- 
taking the defence of his facts or poſitions, it may be ſaid that he wrote 
with intent td ſhew that the kingdom of Scotland never was, nor ought 
to be; held under abſoulute . ſubjection. On the contrary Sir George Mac- 
Lenzie, ho cites ne:poſitive law: prior to the preceding to prove that the 
Scoti/h monarchy was abhſolute, ſays that the acts by him cited conferred 
mo new right on the ; king, but only acknowledge what was his right and 
ꝓrerogative from the beginning: whereas #his might be a politic method 
0 — ji n a no GO nn ur nen 
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drawn from other ſources than the poſitive law appear to me inconcluſive ; 
but it is unneceſſary on the preſent occaſion to enter into the merits of 


this queſtion. In caſe king James was not an abſolute monarch by the 
conſtitution of the kingdom, but was made fo by ſtatutes obtained from 


parliaments by the too great influence of their monarch, and the too 
great puſillanimity of parliaments, who could not reſign the rights and 
privileges of the people, fince they had no warrant from them for that 
effect, as ſome ſuggeſted, this I conceive would rather augment than 
leſſen the hopes of king yu to obtain and — the like abſolute 
power in England. 

_ Notwithſtanding the notoriety of this princes deſigns upon che Eug 


liberties, continued through the courſe of his reign, I ſhall for the 


illuſtration thereof ſet forth ſome part of his conduct at the beginning 


of it. On the 3d. of May 1603 he arrived at Theobald, where he made 
three Scoteh peers, and Sir James Elpbingſtone, his Scotch ſecretary, mem- - 


bers of his council; and on the 19th. at Greentich he iſſued a procla- 
mation upon the union of the kingdoms of England and Scotland, 


Rymeri 
F oed: 


wherein, after declaring that he would with the advice of the ſtates and 
parliaments of both kingdoms make the ſame perfected, in the mean 


time, til the ſaid union ſhould be eſtabliſhed, his majeſty did 


repute hold and eſteem, and command all his heighneſs ſubjects to repute - 


hold and eſteem, both the two realmes as preſently: united, and as one 
realme and kingdom, and the ſubjecte of both the realmes as one peo- 


ple, brethren, and members of one body. This immediate union or 
incorporation of the two kingdoms was apparently an act ſuitable to an 
abſolute ſovereignty over both. And there having been a great reſort of 
| perſons to ſee the king on his arrival, by his proclamation of the 2 3d. f 


June, for the reaſons therein mentioned, he iſſued the following order, 


« We will and command all gentlemen and others, as well ſuch-as have 


«© any kind of charge in the counties of their ordinary habitation, as 
«« of other ſort, that yf they have not ſome ſpeciall cauſe of attend- 


Idem. 


i ance at our court for our ſervice, or for ſome neceſſary eauſe concerning 


« their own eſtate, whereof they may inform our privie counſell, they 
« ſhall, ymediatly after the end of this terme, depart our ſaid cittie of 
15 London; and the ſuburbs thereof, and return to their ſeveral habita- 

«© tions 
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tions in the counties of their abode, untill the time of our coronation 
% be come, at What tyme we 8ſhall not milie dass retQurng 
3 paſſed. Y 0:43 9182 {1 NOW D 21c{3 
And bicauſe we perceave that 3388 hath ng a great, ge- 
* glect in obeying proclamations publiſhed. upon juſt cauſes, We do ad- 
ανmeniſh all: theſe whom this proclamation;concerneth, to, be 0 Warie 
{45s haue not juſteauſeto.make them an example of contempt, which 
e muſt and wi do, yf, after the term ended, we ſhall fynde ;ANyE 
««/makeinge ſtay here contrarie to this direction. And by his procla- 
mation of the 8th of July, for the concord of the Engliſh and Scots, 
— —-— ſuhjects, from the higheſt to the 
"ory he had —— * and eneral obedience. to him and 


t 


| — the — power pn both, Thiogdoms] he , was pur- 


peoſed to be an univerſal and equal ſovereign to them both. By his 


proclamations of the 11th of January, iſſued for calling a parliament, 


"i heeafumed=the:power. of regulating the elections of the members to be 


cChoſen at his diſcretion, and of enforcing his regulations by penal ſanc- 
tions ſubjecting the cities and boroughs not obſerving them to fines, 
amd t the forfeiture of their liberties; concluding with theſe words, 
and if any perſbn take upon him the place of a knight, citizen, or bur- 
e geſſe/ ot being duely elected, retorned and ſworne, according to the 
lawes and: ſtatutes in that behalfe provided, and according to the 
4 purport effect and true meaning of this dure proclamation; then every 
40 a: pert; ſoc offending, to be fyned and impriſoned for the fame”; 
thereby putting his proclamation upon an equal foot with the laws and 
ſtatutes of the kingdom in points of the greateſt, importance. In this 


proclamation his majeſty. boaſts of his long experience of kingly govern- 


ment, and what ſort of government he had experienced has been already 
ſhewn . According to Rapin, © immediately after the opening of the 
e parliament, the commons examining, according to cuſtom, the con- 
nteſted elections, there was a debate in the houſe about the return of 
F 6, Sir Francis Goadtoin, and Sir Jobn Forteſcue, for knight of the ſhire 
t for the county of Bucks, and upon a full hearing Sir Prancis was de- 
66 er duly elected. Three days after, the lords ſent a a meſſage to the 


commons, 


- 


uþon Public Fairs, conſidered, 3 


commons, that there might be a conference about Coodwrns election. 
The commons, ſurprized at ſo extraordinary a meſſage, anſwered, they 
did not think themſelves obliged to give an account of their proceed- 


ings, and therefore could not grant the conference required. The 


lords replied, the king having been acquainted with what had paſſed 
in Goodwins caſe, thought himſelf engaged in honour to have the affair 
debated again, and had ordered them to confer with the commons 


upon it. Whereupon the commons, by their ſpeaker, gave their reaſons 


to the king why they could not admit of this innovation. But all they 
could obtain was, that, inſtead of a conference with the lords, the 
king commanded them to confer with the judges. This pleaſed them 


no more than the other. They ſet down their reaſons in writing, and de- 


livered them at the council chamber, to deſire their lordſhips to inter- 


cede for them to the king, not to violate their privileges. The anſwer 
was, the king abſolutely commanded them to have a conference with 
the judges. The commons were extremely ſurprized at ſo abſolute an 


order, Mean while, ſearing to be accuſed of too eaſily engaging in 
a quarrel with the king, they thought it more proper to yield than 


* ſtand out, fully bent however to adhere to what had been determined 


in the caſe of the conteſted election. Certainly the king had engaged 


in a very nice affair, and probably would not have come off with 


| honour, had he not been diſengaged by Goodwins moderation. Sir 
Francis chufing to forfeit his right rather than occaſion a quarrel be- 
| tween the king and the commons, deſired the houſe to order the 


county of Bucks to ele& another knight in his ſtead. The king and 
commons equally accepted of this expedient, which prevented. them 


from coming to extremities ; but the king found from hence that no 
great account was made of the proclamation upon 8 the . 


ment, whereby he meant to be maſter of the elections. 
On the ryth of October, in the 2d year of his reign, his majeſty, by 


his letters patent, impoſed a duty of fix ſhillings and eight-pence'on every 


pound weight of tobacco which after the 26th day of that month ſhould be 
imported into the kingdom by any Eng/i/h merchants, or ſtrangers, or other 


perſons, over and above the former cuſtom of two pence upon the pound 


F ; and thereby ie that the officers of his cuſtoms ſhould 


L L thereafter 
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thereafter ſuffer no entries to be made of any tobacco at any time to be 
imported, before the ſaid cuſtom and impofition ſhould be paid, or com- 
poſition made for the fame with thoſe officers, under the penalties, con- 
tained in theſe words, „upon payne that if any merchaunte Engliſh or 
4 ſtraunger, or other whatſoever, ſhall preſume to bringe in anye of the | 
„ ſaide tabacco, before fuche paymente and ſatisfactione firſte made, 
That then he ſhall not onlie forfeite the ſaide rabacco; but alſoe ſhall 
% undergoe ſuch furthere penalties and- corporall puniſhmente as the 
«« quaktie of ſuche ſoc highe a contempte againſt our royall and ex- 
„ preſſe commaundement in this mannere publiſhed ſhall deſerve,” And 
on the zd of November following his Majeſty, by his letters patent, 
impoſed a duty of five ſhillings and fixpence on every hundred weight 
of currans imported. Theſe letters patent are not contained in Rymers 
collections; but by the firſt article of impeachment againſt lord chief 
baron Davenport, made in July 1641, it is declared that in Michaelmas 
term, in the fourth year of the reign of king Charles, his majeſties then 
attorney general exhibited an information by Exgliſd bill in the exchequer 
againſt Samuel Vaſſall, merchant, ſetting forth that king James, by his 
4 letters patent dated 3 Now. in the ſecond year of his reign, did 
<« command the ſaid impoſition of five ſhillings and fix pence upon 
every hundred weight of currans ſhould be demanded and received; 
andi that his majeſtie {that then was], by his letters patent, dated the 
% fix and twentieth day of July, in the ſecond year of his reign, did by 
e advice of his privy-conncil, declare his will and pleaſure to be, That 
« ſubſidies ,cuſtoms and impoſt ſhould be levied in ſuch manner as they 
«.were in the time of king James, and the ſame, and the farms thereof 
1 to continue until it might receive a ſettling by parliament, and com- 
« manding the levying and receiving the ſame accordingly { y.].” And. 
by another proclamation, of the 2oth of October preceding, for the 
union of the two kingdoms, his majeſty, after ſaying many things, ex- 
preſſed, himſelf thus in relation to it, “ whereof many particularities 
«« depending upon the determination of the ſtates and parliamentes of 
«. bothe realms, we legve them there to be diſcuſſed, according to the 
| „ commiſſions graunted by the ſeveral. actes of 'bothe e. and 
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« ſome other things reſting in our own Imperial power as the head of 
both: We are purpoſed, towards the buildinge of this excellent worke, 
4 to do by Oureſelf that which juſtlie and ſafelie We may by our ab/e/atc 

power doe; and for a firſt ſtone of this worke, whereupon, the reſt 
<< may be laid, be piece is undoubtedlie but one head to both people; 
« which is Oureſelf, and that unfainedlie we have but one hart and 
<< mynd to communicate equally to both ſtates, as lynes iſſuing from one 
„ center, our juſtice, our favors, and whatſoever elſe dependeth upon the 
« unitie of our ſipreme power over bothe.” After which his majeſty 
OY aſſumed the ſtile of « King of Great Britain, F. rance and Uahand, 
Defender of the Faith, &c.“ 

Sir George Mackenzie pads that the Scots and Engliſh 40 con- 

waſſalli, the fellow-vaſſalls of king James on his acceſſion to the crown 
of England; and this prince intending to be the abſolute lord over both, 
in order to reduce the Engliſh to this ſtate of obedience, the chief inſtru- 
ments he made uſe of were his privy council, the court of ſtar-chamber, 
his judges and lawyers, the two firſt being compoſed of the ſame perſons, 
and all holding their Places. at his pleaſure, who expected their com- 
pliance with it. The king in his firſt ſpeech. to his parliament expreſſed 
ſome regard for his Roman catholick ſubjects; but the puritans, he ſaid, 
were a © ſect unable to be ſuffered in any well - governed common wealth. 
And on the 13th of February following, all the judges being by the kings 
command aſſembled, with many of the nobility, including, the . great 
officers of ſtate, in the ſtar- chamber, to give their opinions touching the 
legality of the deprivation of the puritan miniſters, and of the petition 
of the puritans, after this buſineſs was over, many of the lords declared 
that ſome of the puritans had raiſed a falſe rumour of the king, that he 
intended to grant a toleration to the papiſts, which offence the judges 
| held puniſhable by grievous fine, by the rules of the common law, in the 

kings bench, or by the king oy Na council, Dey loge ** At. of 
3 Hen. VII. in the ſtar- chamber. 

The court of ſtar- chamber in the begining of this. reign, by 2 
ing the parties accuſed for light offences in exorbitant fines to the kings 
uſe, was become a terrour even to the Great; and by, their proceeding 


| from dane to time without juſt * to the nature of ez, and of 
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the evidence adduced to prove them, they continued a grievance and 
terrour, until the amplitude and multiplicity of their oppreſſions cauſed 
the diſſolution of this court, the neceſſity whereof may be farther evinced 
from lord Clarendon.” An unconſtitutional and oppreſſive court ſubſiſting 
in the North, in order to its abolition, being the manager for the com- 
mons of a conference with the lords, held on the 22d of April 1641, he 
began his ſpeech thus. I am commanded by the knights, citizens 
and burgeſſes of the houſe of commons, to preſent to your. lordſhips 
* great and crying grievance; which though it be complained of in 
the preſent preſſures but by the northern parts, yet by the logic and 
* conſequence of it it is the grievance of the whole kingdom. The 
«court of the preſident and council of the North; or, as it is more 
* uſually called, the court of Tort; which by the ſpirit and ambition of 
__ the miniſters truſted there, or by the natural inclination of courts to 
enlarge their own power and juriſdiction, hath ſo prodigiouſly broken 
% down the banks of the firſt channels in which it ran, hath almoſt 
4. overwhelmed that country under the ſea of arbitrary power, and in- 
"ve; volved the people in a labyrinth of diſtemper, | oppreſſion. and poverty. 
And after giving an account of the erection of this court, 3 1 Hen. VIII. 
by commiſſion; which was no other than a commiſſion of  oyer and ter- 
miner, only chat it had a clauſe at the end of it for the hearing of all 
5 cauſes real and perſonal. Quando ambe partes, vel altera pars, fic gravata 
Paupertate fuerit, quod. commode: jus ſuum ſecundum legem regni noſtri aliten 
pPerſaqui non pair. Which he ſuppoſed to be illegal, adding that whether 
they exerciſed” that part of the commiffion at all, or ſo ſparingly that 
poor peo people found eaſe and benefit by it, he knew not; but at that time 
he found no complaint againſt it. - He then ſaid, that, «till the coming 
«in of king James, the commiſſion continued ſtill the ſame, and that 
8 in the firſt year ef his reign to the lord Shield varied no otherwiſa 
« from the former} ſuve only lit had reference to inſtructions which 
« ſhould be ſent, though whether any were ſent or no is uncertain, for 
% we can find none. In June, in the 7th year of the reign of king 
ames, à new commiſſion was granted to the, ſame man (the lord 
nr ond very differing from all that went before, it being left qut, 
fi that TIO enquire, 1 Kn bonvrum & . hominum;: 
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er and to hear and determine ſecundum” leges Angliæ; eder being had 
cr only t to the inſtru@ions, which were the firſt inſtructions we can find 
% were” "ſent thither 3” and after coming to the inſtructions and com- 
miſſions under which that part of the kingdom then groaned and lan- 
guiſhed, among other things, he ſaid; „ ſhall not trouble your lords 
wr * ſhips with the ninth inſtruction, though it be but ſhort, which intro - 
e duceth-that miſeram ſervitutem, ubi jus eft vagum & incognitum;. by re- 
ee quiting an obedience to ſuch ordinances and determinations as be or 
te Hall be made by the council table, or high commiſſion court: a griev- 
ez thy lords, howſoever conſuetudo & peccantum claritas nobilitaverit 
* hanc culpam, of ſo tranſcendent a nature, that your lord{hips noble juſtice 
« will provide a remedy for it with no leſs care than you would reſcue 
« the life and blood of the commonwealth.” | He. obſerved; that the 
thirtieth inſtruction erected ſuch an empire, ſuch a dominion; as fhould 
be liable to no contrary, afterwards ſaying thus. What hath the good 
northern people done, that they only muſt be disfranchiſed of all their 
* RR by Magna Charta, and the Petition of Right? For to what 

urpoſe ſerve theſe ſtatutes if they! may be fined and impriſoned withs 
« Out law, according to the diſcretion of the commiſſioners?” And inithe 
ſubſequent part of his ſpeech he uſes! theſe words. Vout lordſhips 
« remember the directions I mentioned of Magna Charta, That all pro- 
e ceedings ſhall be per legale Judicium parmm, per legem terre ; now 
« theſe eilen tell you you ſhalh proceed according to your diſ- 
on Genen that is, yon ſhalbdo what you pleaſe; only that we may not 
ſuſpect this diſcretion will be gentler and kinder to us than the law, 
ec ſpecial proviſion is made, no fine, ne puniſhment ſhall be leſs tha 
«© by the law is appointed, by no means, but as much greater as your 
ce diſcretion ſhall think fit: And indeed in this improvement we. find 
e arbitrary courts are very pregnant: If the law require my guod be- 
« havidur; this diſeretion makes me cloſe priſoner; if the law ſets! me 
4 upon the pillory, this diſcretion appoints me to leave my ears there.” 
How far what" is here ſaid may well be applied to the court of ſtars: 
Hamber is obvious. And his lordſhip,. in his hiſtory: of the Rebellion, 
after taking notice that projects of all kinds, many ridiculous, many ſcan- 
Albus, alf very grievous, were ſet on foot; and mentioning ſhip- money 
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wich others, writes thus. For the better ſupport of theſe extr aordi- 


=, nary ways, and to protect the agents and inſtruments who muſt be 
employed in them, and to diſcountenance and ſuppreſs all bold en- 
K 1% quiries and oppoſers, the council- table, and ſtar- chamber enlarge their 


t juriſdictions to a vaſt extent, holding (as Thucydides ſaid of the Atbe- 


* niant) for honourable that which pleaſed, and for juſt. that which 


c eee, and being the ſame. perſons. in ſeveral rooms, grew both 

e colurts of law to determine right, and courts of revenue to bring money 
« into the treaſury; the council - table by proclamations enjoyning to the 
40 people what was not enjoyned by the law, and prohibiting that which 


was not prohibited; and the ſtar - chamber cenſuring the breach and 
_ «©; difobedience to thoſe proclamations by very great fines, and impriſon- 
ment; ſo that any diſreſpect to any acts of ſtate, or to the perſons of 


ſtates· men, Was in no time more penal; and thoſe foundations of right 
% by which men valued their ſecurity, to the apprehenſion and under- 

«« ſtanding of wiſe men, neyer more in danger to be deſtroyed. 
Oould Selden, Milton, or colonel Titus in ſtronger terms e hs 


| differ dodindtich exerciſed ' over the people of England, and enforced 


byithe bourt of ſtar- haber: or can it now be ſaid that this the chief 


engine of lawleſs dominion was not become fit for exciſion, or that, its 
doctrines, decrees, and ene, were eee of ere imitation, 
_ force, and obligation? 

With reſpec to the progaediog! © has hou: fs commons, . con- 


cluded in paſſing a bill for the diſſolution of the court. of ſtar-chamber, 
it may be obſerved that on the 1ſt of Dec. 1640 the petition; of Richard 
Chambers of London, merchants, delivered in a former parliament, was 


reach complaining of his ſentence in the ſtar- chamber, 4 and 5 Car, and 
1 the proceedings af the barons of the exchequer in relation to his 


goods ſeized at the cuſtom-houſe. After this petition was read, Mr. 
Faſſall,' a member of the houſe, delivered his grievances by word of 
mouth, much of the ſame nature with thoſe of Mr. Chambers. as to. 


7 ithe court of exchequer; Vhereupon a committee was appointed to con- 


ſider this petition and complaint, wir power to ſend for parties, wit- 
neſſes, papers, records, or any thing elſe that migh .conduce: ta this 


A and to meet in the gehe quer- chamber. On the ſame 2 the 
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ſeveral petitions of William Prynn, formerly a barriſter at Jaw; late exile 
and. cloſe priſoner in the iſle of Jerſey, of Henry Burton [formerly 
miniſter of the pariſh ehurch of St. Mathew Fridayſtreet] late exile and 
_ cloſe priſoner in caſtle Cornet in the iſle of Garnſey, and of John Baſt- 
wick, doctor in phyſic, lately retained eloſe priſoner and exile in the iſle - 
of Scilly, were preſented and read. Mr. Prym complained of certain 
proceedings againſt him in the court of ſtar- chamber, for writing His 
Hitrio-maſtix; for which he was fined C. 5000. to his majeſty, expelled 
the univerſity of Oxford, and Lincolns-iun; degraded, put from his pro- 
feſſion of the law, ſet in the pillory in the palace-yard, Mofsminſter, 
where he loſt one of his ears, and three days after on the pillory in'Cheap- 
Ade, where he loſt the other ear, his books which had been licenced being 
chere publickly burned before his face by the hang- man, and was ad- 
judged after all this to remain a priſoner during his life [ a}; and com- 
plained. that after the faid cenſure, to defame and injure him the more; 
he was charged wrongfully in the decree, as cenſured for perjuty, though. 
not taxed for it. by the court; and after mentioning. the illegal taking 
away of his books between his ſufferings in the pillory, which had bern 
twice ſurveyed, and reſtored to him by order of the lords, by warrant 
from the high commiſſion, ſigned by archbiſhop Land and others, com- 
plained that afterwards, by an indireck order procured out of the faid 
court of ſtar- chamber, ſent to the tower te be executed, he Was ſhut up 
cloſe priſoner, and Dr. Reeves ſent thither to ſearch for a pamphlet which 
the archbiſhop would have father d upon him; and that about three years 
and half before preſenting this petition, during his impriſonment, by 
means of the ſaid archbiſhop; a new information was exhibited in the 
ſaid court againſt him and others, with certain books annexed, oppoſing 
the hierarchy, and cenſuring the Proceedings of the biſhops, the high- 
commiſſion and eccleſiaſtical courts in various reſpects; and that although 
no witneſs was produced to prove him either author or diſperfer of any 
of the ſaid books; 1 0 ha —_— harneſs to DO uf by own ere ork 


1 


as The ae of Mr. Pronn and e iN the 7th of Feb. 1633. It does not appear 
from the State tryals when * . Was: nn 3 do it was e on = EP and 
10th, of May following, 1 27 
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hen his counſel aſſigned refuſed to d it; by cloſe impriſoning; himſelf 
-and, his fervant, by debaring him pen, ink and paper hereby to anſwer or 
inſtruct his counſel, ſearching. his chamher, andi taking away part of his 
anſwer there, found; denying him acceſs to his counſel, and conference 
with his er acer even at counſel; threatening one of his counſel 
ſent by the lord keeper tothe tower to draw up his anſwer, and com- 
manging him not to ſign it when, engroſſed, and by refuſing to accept 
his anſwer figned by himſelf, and his other counſel, though tendered at 
the office, and in open court at the hearing, the ſaid information was taken 
| \ canfelſe, and he was thereupon, fined C. 5000 to his majeſty; pillored; 
85 igmatized on both checks, and the remainder, of his ears cut off, to the 
 hazard,of bis hearing and life, and. adjudged to perpetual cloſe impriſon- 
8 ment i in the goal of Carnarvan caſtle, which he calls a naſty dog-hole; 
and. that after the execution of this ſentence he applied to the archbiſhop, 
defirivg, him to releaſe or. bail his ſervant, who was detained cloſe pri- 
ſoger. ten weeks in a meſſengers hands, and often examined and ſollicited 
by:promilſes:s an 1 threats, cauſeleſsly to accuſe. the petitioner, againſt whom 
bey wanted evidence, ſo that he might attend him during his ſores, 
which the archbiſhop utterly. refuſed, ſaying that he intended to proceed 
againſt him in the high commiſſion court, where he had ever ſince vexed, 
genſured and banded. him from, priſon, to priſon, only for refuſing to ac- 
cuſe and betray the, petitioner 3 and alſo that in addition to this laſt 
heavy ſentence, be was by an order in the ſaid court inhibited the uſe of 
pen, ink and paper, and all books, except the bible, common- prayer, 
and ſome, books of devotion.z, and after mentioning his removal from the 
tower to, Carnarvan, before his wounds were perfectly cured, and the 
citation of his friends who viſited him in his paſſage, to appear before 
the lords of the privy- council, and their proſecution therefore in the high 
commiſſion court, though his conductors had no order to reſtrain any 
perſon from reſorting to him; and after mentioning ſundry grievances 
ſuffercd. by himſelf, and his friends on his account, by various eccleſiaſtical 
; Proceedings, he complained that after- continuing tea weeks cloſe pri- | 
ſoner in Carnervan, he was by a warrant from the lords of the council 
ordered. to be tranſported as an exile into one of the caſtles in the iſle of 
Tan. en his conductor only to 9 with him in his/paſfige; 
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whereupon he was embarked in a leaky veſſel, and after a very. tedious 
and dangerous paſſage in the winter ſeaſon arriving at the ſaid iſland he 
was made cloſe priſoner in Mount Orguile caſtle, where the lieute- 
nant governor by another extrajudicial order was commanded to con- 
fine him cloſe in a chamber, to ſuffer none but his keepers to ſpeak 
with him, to intercept all letters to him, to permit him neither pen, 
ink, nor paper, either to write to his friends for neceſſaries, or to petition 
for relief, and to allow him only the books aforementioned, without 
giving any order for his dyet; ſo that he had certainly periſhed, in his 
almoſt three years cloſe impriſonment, if not ſuſtained by the noble charity 
of his keepers : Whereupon he prayed the honourable houſe to take his 
tragical grievances of near eight years continuance, of new and dange- 
rous example, into their juſt conſideration, that they might not become 
precedents to the prejudice of poſterity, and to grant him the. proper. 
orders requiſite for the effectual ſupport of his petition, with 1 relief, 
as the juſtice of his cauſe ſhould merit. 7 

Mr. Burton ſet forth that, having on the 5th of Noteniber, 16 36 "AW ay 
two ſermons in his own pariſh church, he was thereupon ſummoned. to 
appear before Dr. Duck, one of the commiſſioners for cauſes eccleſiaſti- 
cal, at Chefivick, and having ſtated the proceedings before that judge, 
with bis appeal to the king, he complained that notwithſtanding his 
appeal, entered in writing by Dr. Ducks direction, a a ſpecial high com- 
miſſion court ſhortly after called at London, illegally ſuſpended him in 
his abſence, by means whereof, and of the ſaid commiſſioners threats, 
he kept his houſe til a ſerjeant at arms, with divers purſevants and other 
armed officefs, aſſiſted by the ſheriff of London, at eleven of the clock 

at night forcibly brake into his houſe, took out of his ſtudy ſuch books 
as they pleaſed, and carried him to priſon, and the next day, the 2d of 
February, by a pretended order from the. lords of the council, he was 
conveyed to the fleet, and there cloſely impriſoned, during which i im- 
priſonment he was, by information exhibited i in the court of ſtar- chamber, 
charged, inter alia, with publiſhing. a book containing An Apelagy for an 
appeal, with his two ſermons entitled God and the King. He then ſet 
forth the making of his anſwer with the advice of his counſel, who. 
RRC, it, is: admiſſion of it, and the lubſequent reference thereof to 
9100 M the 
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the two chief Juſtices, who expunged the whole as impertinent and 
ſcandalous, fave only the Not Guilty, with other proceedings confuſedly 
ſtated, as they ſtand. in Ryſhworth ; after which he complained that the 
information being taken pro confeſſo the court cenſured him in a fine of 
£ 5000 to the king, to be deprived of his benefice, degraded from his 
miniſterial function and degrees in the univerſity, and ordered to be ſet 
on the pillory, both his ears to be cut off, confined to perpetual cloſe 
impriſonment in Lancaſter caſtle, debarred the acceſs of his wife, or any 
other but his keeper, and denied the uſe of pen, ink and paper, all which, 
except the fine, was executed accordingly ; and that after twelve weeks 
cloſe impriſonment in the common goal of that caſtle, he was, to the 
hazard- of his health and life, by an extrajudicial order, tranſported in 
the winter ſeaſon to the caſtle of Guernſey, where he remained near three 
years, and his wife prohibited on pain of impriſonment, to ſet her foot 
on the ifland, contrary to the laws of God and the liberties of the king- 
dom. Whereupon he prayed the honourable houſe to take his cauſe into 
confideration, to affign, him counſel, and Ae . an order for the ; 
copies requiſite for the maintenance of it. 

Dr. Baſtwick, after repreſenting that he had about BY years heats ſet 
out a book in Latin, called Elenchus religionis papiſtice, with an addition 
called F lagellum Pont! ificis, & epi ſeoportum Latialium, wherein, to prevent 
the miſinterpretation of his good intentions, he had fully declared in his 
epiſtle to the reader, that he meant nothing againſt ſuch biſhops as ac- 
knowledged their authority from kings and emperours ; yet becauſe, the 
better to.ſhew the papal uſurpation over other princes, he had by way of 
argument maintained, like other orthodox writers on that ſubjeR, a parity. 
of the faid biſhop of Rome and all other biſhops and preſbyters, denying. 
his and their ſupremacy over other miniſters to be by divine inſtitution, 
complained that a purſivant did by authority from the high commiſſion 
court thereupon, in his abſence, enter, and, aſſiſted with the bayliffs and 
conſtables, ranſack his houſe at Colcheſter, violently break open his ſtudy, 
and carry away divers. of his books, writings, and what elſe the purſivant 
pleaſed, without making reſtitution —— that he was then [farther] pro- 
ſecuted in the high commiſſion court, principally for his ſaid book, fined 


£ 1000 to the king, excommunicated, debarred to practice phylic 
; [ordered] ö 
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[ordered] to pay coſt of ſuit, and be impriſoned till he ſhould recant, 


aſſerting that he was thus heavily cenſured, only for having maintained 


the kings prerogative againſt the papacy ; and charging archbiſhop Laud 
with having patronized and defended a book wrote to maintain and de- 
fend the papal religion and church of Rome ; alledging alſo that at the 
declaration 6f the cenſure all the biſhops then preſent denied openly that 


they held their juriſdiction from the king, affirming that they had it from x 


God only, the archbiſhop maintaining the church of Rome to be a true 
church. He likewiſe further complained, that having thereupon, and for 
vindicating his innocency as to the matters for which he was unjuſtly - 
cenſured, publiſhed another book in Latin, entitled, Apologeticus ad pre- 
ſules Anglicanos, expreſſing the truth of the proceedings and ſpeeches at 
his ſaid cenſure, an information was exhibited againſt him and others in 
the ſtar- chamber for the ſaid book, and another called the Letany, not then 
in print, his anſwer whereunto not being accepted, but the information 
taken pro confeſſo, he was cenſured in L. 5co0 to the king, to ſtand in the 
pillory, and loſe both his ears, and be cloſe impriſoned in Lanceſton caſtle, 
all which was ſeverely executed upon him, to the peril of his life; after 
all which he was, by what order he knew not, it being no part of his 
cenſure, tranſported thence to the iſland of Sc/iy, a place barren, and 
devoid of common neceſſaries, where he had been cloſe confined above 
three years, and none of his friends ſuffered to come 'to him, his wife 
being by order of the lords of council prohibited under pain of impriſon- 
ment, to ſet foot on the iſland ; and that he ſuſtained beſides great ſtraits 
and miſeries during the ſaid time, all which was contrary to the laws of 
God and man, and the liberties of a free ſubject, to the utter undoing of 
him, his wife and children. Whereupon he prayed that honourable 
aſſembly to take thoſe his preſſing grievances into their conſideration, and 
to afford him ſuch relief as ſhould ſeem conſonant to juſtice and equity, 
and to aſſign him counſel, and grant him an order for the neceſſary copies, 
with a warrant to bring in his witneſſes. 

On the ſame day. the petitions of Peter Leigh and Richard Golburn of 
the city of Cheſter were preſented and read. They complained that they 
had been' moſt ſeverely ſentenced in the high commiſſion court at York 
a for viſiting Mr, Prynn in his paſſage to Carnarvan caſtle. I | 
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all theſe petitions had been owned and avowed a large committee was ap- 
appointed to take them into conſideration, who had power to receive all 
petitions of the like nature, and to conſider of the juriſdiction of the 
high commiſſion courts of Canterbury and York, and of the ſeveral abuſes 
committed in thoſe courts, or by any judges or officers of thoſe courts ; 
and of the court of ftar-chamber, with power to ſend for parties, wit- 
neſſes, papers, records, or any thing el{c conducive to the buſineſs, and 
0 aſſign and hear counſel. To meet the next day in the ſtar· chamber. 

Mr. Lambert Ofbaldton' [late maſter of We eftminſter-ſchool] preſented 
his petition to the houſe of lords, wherein he repreſented that one 
Malter and Cadwallader Powell, ſervants of the | biſhop of Lincoln [Dr. 
Williams] ſubpœnaed to be defendants in a third information in the ſtar- 
chamber againſt the ſaid biſhop, had, to gratify the archbiſhop, of Can- 
rer bury, and free themſelves from this information, conſpired to accuſe 
the petitioner, and did thereupon' moſt unlawfully break up hampers, 
and rifle the papers of their lord, then impriſoned in the tower, for 
letters of the petitioner to him, (intercepting: other letters ſo directed, 
conveying them : all into the hands of Richard Kilvert, whom. they forced 
to ſhew them to the archbiſhop, and put them into an information 
againſt the petitioner; and that the ſaid Walker alſo produced ſome letteis 
or notes of his own lords, tho' expreſs commandment of ſecrecy was 


therein contained, whereby, with his own teſtimony, he interpreted the 


faid letters contraty to the petitioners true ſenſe and meaning, as he had 
"ſeveral times ſworn; and that by this perfidious combination certain 
words of Little Urchin and Hocus Pocus; as alſo of Great Don and Le- 


dat han, had been, contrary to the truth, applied to the archbiſhop of 


| "Canterbury, and the lord treaſurer ; that he had been ſentenced and fined 
in the ſtar-chamber to be deprived and degraded of all his ſpiritual pre- 

ferments, to pay a fine of C. 500 to his grace, when all his means were 
taken away to have his ears nziled to the pillory in the deans, yard in 
Weſtminſter, before the ſcholars whom he had ſucceſsfully taught, and to 


| other ignominious puniſhments ; and forasmuch as this. ſentence could 
not. be prevented by the moſt humble ſubmiſſion to his grace before, or 
by a multitude of petitions and earneſt requeſts made by the petitioner 


and his brother to his grace after the ſentence was pronounced by their 
| unjuſt 
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unjuſt proceedings, by ſuppoſing againſt law the petitioners letters to have 
been publiſhed by the biſhop of Lincoln, tho there was no proof that 
the biſhop received them, who, upon his oath denied it, nor any man 
charged to have ſeen them, and that damages of {.coo0 were given to 
his grace, who was neither plaintiff nor relator in the cauſe, by a kind 
of compliment of the lord keeper * He for thoſe great and high concuſ- 
fionsin this proſecution implored their lordſhips juſtice, to have his grievous 
ſentence ſuſpended til their lordſhips ſhould have heard the cauſe; his 
- freehold ſequeſtred ; himſelf licenced to proſecute his grievances in perſon ; 
and the cauſe directed to ſuch a courſe of ee ſhould ſeem 
moſt convenient to that honourable aflembly. _ 0 

Echard ſays that when Mr. Oſbalaſtan loſt his ſchool by m means - the 
ſevere ſentence in. the ſtar- chamber [pronounced in Feb. 1638] there were 
above fourſcore doctors of the three faculties in the two univerſities who 
gratefully acknowledged their education under him. He eſcaped the 
intended ignominious puniſhment, by. getting out of court,. where he 
had ſtood unobſerved, before N ſentence was cloſed ; „ and. going directly 
to his ſtudy. at the ſchool, after burning ſome writings, he left a paper 
upon his deſk whereon he wrote, F the archbiſhop enquire after me, tell 
bim 1 am gone beyond Canterbury; whereupon meſſengers were ſent to the 

port-towns to apprehend him; but he lay eee in town till the par- s 
: liament met in November 1640. 

Biſhop Williams was jointly proſecuted with Mr. Oelen, they being 
charged with having plotted together to divulge falſe news and lies, to 
breed a diſturbance in the ſtate, and difference between two great perſons 
and peers of the realm, the late lord treaſurer We/ton, and the archhiſhop 
of Canterbury. Doctor Williams, in the latter part of the reign of king. 
Fames, had been conſidered as an able ſtateſman, and thereupon made 
lord keeper., In faithfulneſs to his majeſty, he took the moſt favqurable. 

opportunity [when his conſcience. was tender and bumble], to.ſhew him, 
the way of a good king as well as of a good chriſtian in theſe points, 
1ſt. To call parliaments often, to affect them, to accord with them. To. 
which propoſal-it is ſaid he fully won his majeſtys heart. 2d. To allow 
his ſubjects the liberty and right of the laws, without intrenching by.- 
his prerogative 5 which he attended to with much. patience, and repented, 
= he 
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he had not lookt into that counſel ſooner : but on the acceſſion of king 
Charles this prelate was held in leſs efteem ; nevertheleſs he gave to his 


majeſty ſuch faithful and wholeſome counſel, as duly conſidered might 
| have been attended with happy conſequences to himſelf and his kingdom, 


adviſing the obſervance of temperate and conciliating meaſures with his 
firſt parliament ; and their adjournment to Oxford being propoſed in 
council at Hampton- Court, on the roth of July 1625, he oppoſed this 


motion with pregnant reafons, which the favorite Buckingham treated 


with ſcorn, inſtead of examining their force ; but who having gained an 
unhappy aſcendency over the kings judgment as well as affections his in- 


fluence over ruled all objections, in conſequence whereof the parliament 


continued their ſeſſion at Oxford on the firſt of Auguſt following, where 
complaints, chiefly againſt the favorite, with ſharp conteſts, enſuing, 
the commons were by the court, then at J/oodftock, cenſured for ſpite- 
% ful and. ſeditious, therefore not fit to continue, but to be diflolved. 
«© Which reſolution being brought to the clerk of the crown to diſſolve 
«© them on the 12th of Auguſt,” biſhop Hacket fays, © the Keeper did 
% never fo beſtir him ſince he was born, as to turn the tide, with reaſons, 
« with ſupplications, with tears, imploring his majeſty to remember a 


% time when; in his hearing, his blefſed father had charged him to call 


e parliaments often, and continue them, though their rachneſs ſometimes 
« did offend him; that in his own experience he never got good by 
41 falling out with them. But chiefly, Sir, ſays he, let it never be ſaid 
«that you have not kept good correſpondence with your firſt parliament. Do 
&< not diſſeminate ſo much unkinaneſs through all the counties and boroughs 
4 f your realm. The love of your people is the palladium of your crown. 

« Continue this aſſembly to another ſeſſion, and expect alteration for the 
« better. If you do not ſo, the next ſwarm will come out of the ſame hive. 
„„To this the lords of the council did almoſt all concur ; but it wanted 
% Buckinghams ſuffrage ; who was ſecure that the kings judgment would 
« follow him againſt all the table. So this parliament was blaſted, er 
ee radicis vitium in fruftibus naſcentibus oftenditur. The root failed, and 
« the fruit was unſavoury in all the branches that grew up after it.“ 


Before the diſſolution of the parliament was conſidered in council the 5 
Keeper had likewiſe given to Buckingham the beſt advice, uſing the moſt 
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cogent arguments to. diſſuade him from this deſign, adviſing that a fair 
and friendly promiſe ſhould be made to the members of their meeting 
again after Chriſtmas, and that he ſhould requite injuries with benefits, 
ſaying, no man that is wiſe will be angry with the people of England,” 
at the ſame time renewing his former counſel, that he ſhould make a 
more prudent and moderate uſe of his power; and in concluſion telling 
bim that, if he liked not this advice, truth would in time find an advocate. 
The duke replied, „ will look whom I truſt to,” and flung out of the 
chamber with a menacing countenance, his ambition overcoming his 


reaſon, and his boundleſs confidence in the kings favour having rendered 


him ſo imperious, that he was incapable of ſalutary advice; yet ſuch is 


the condition of human affairs, we find, under the beſt form of govern- 


ment, when the true ſpirit of it is loſt, that the honour, ſafety and wel- 
fare of the king and kingdom were become dependent on the will of 
this improvident man, the king being, unhappily, ſo far prejudiced in 
his favour that, having through his influence declared war againſt France, 
in order to maintain it, he was appointed captain general and admiral, 
with the command of an army and fleet, though a ſtranger to military 
ſervice by ſea and land; his ill ſuccels, with the national loſs and diſ- 
grace, being ſuitable to his preſumption and his talents ; but inſufficient 
to efface the royal prejudices ; and, though devoid of ſound policy, being 
eſteem'd by his majeſty, as well as by his adherents and ſycophants, a 
great ſtateſman, under pretence of maintaining the royal prerogative, he 


_ boldly invaded the public rights, and, with his partiſans, created ſuch 


breaches between the king and his parliaments as were neyer healed, his 
intention being to eſtabliſh an abſolute power in the king, in order that, 
in his name, he might be the real maſter, and govern all things according 


to his own will, and by his own conduct giving the houſe of commons: 


ample reaſon to declare, in their remonſtrance to his majeſty, that the 


principal cauſe of the evils and dangers of the kingdom was his excefliye 


power, and his abuſe of it; and no prince in Europe could, 1 conceive, 
by proſecuting the ſharpeſt war againſt king Charles have become ſo 
dangerous to him as this favourite was, who by his great influence miſ- 


guiding his actions, and over ruling all wiſer counſels, and for the ſake of 


his own W and ee encreaſing and confirming the errors 
| touching 
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touching the-regal power which this prince had imbibed in his fathers 
court, diſhonoured and embarraſſed him, diſtreſſing his affairs both at 
home and abroad, diſguſted his parliaments, broke up the common 
tranquillity, and by his whole conduct cauſed: the diminution, or aliena- 
tion of the peoples affections, which are ever the chief lafety as well 
as the glory of the prince. 

In October following the great ſeal was taken from doctor Williams, 
whthias the leaſt pretence of any miſcarriage i in him, and in compliance 
with the kings pleaſure acquieſging in his defired abſence from the next 
parliament he was not without difficulty admitted to appear even by 
proxy ; but this parliament, after having ſpent the beſt part of eighteen 


weeks in forming and proſecuting their complaints againſt the duke, be- 
ing diſſolved, and public affairs growing daily more and more intereſting, - 


when the third parliament was called he determined to maintain the right 
of his peerage ; ; but the lord keeper Coventry, by the kings order, at- 
tempting to ſtop him, if poſſible, by letter, wherein he ſigniſied the 
king's pleaſure to this effect, he conducted the matter ſo that the peers 
called for his aſſiſtance, whereupon he gave his attendance, and in the 
courſe of the ſeſſion he oppoſed the loan demanded of the ſubject con- 
trary to the laws: and two ſermons having been preached before the king 
by Dr. Manwaring, one of his chaplains, which were publiſhed by his 
majeſty s ſpecial command, wherein he attempted to eſtabliſh an abſolute 
power ib the King, with active and paſſive obedience in the ſubject, upon 
| pain of damnation, he with great ſtrength of argument expoſed the fal- 
lacious reaſoning of this court ſycophant. He likewiſe ſtrenuouſſy ſup- 
; ported the petition of right; and \the k 8 having, in order to defeat it, 
ſent his letter to the lords containing 
by judicious" obſervations and ſound reaſons he ſhewed that the ſame were 
cohce ived in ſuch general and ambiguous terms that they left to the ſub- 


| ject no ſect rity 'of enjoying their liberty and the laws; ; e theſe | 


.- conceſſions. were waved as unſatisfaQory. „ 
1 Echard, after ſetting, forth the various illegal and violent meaſures 


taken by the court to enforce the loan, and mentioning the removal 
of Sir Randolph Criw from the place of lord chief juſtice, by reaſon 


of ſhewing - himſelf. diffaticied ith it, and the appointment of Sir 
OY Nicholas 


in appearance ſundry conceſſions, 


| 
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Nicholas Hide, a creature of the duke in his ſtead, ſays © The politic 
e bithop of Lincoln could not wholly eſcape in this critical juncture; 
« who delivering his thoughts concerning the loan, a complaint was ſent 
c up to the lords of the council, and upon this occaſion an information 
e of other pretended matters was afterwards preferred againſt him in the 
« ſtar-chamber;” and afterwards, that all the ſpiritual and temporal 
lords about London being invited to the grand ſolemnity of baptizing the 
kings firſt born ſon, © only the declining biſhop of Lincoln was deſign- 
e edly omitted; which with great uneaſineſs cauſed him to aſk the reaſon 
of the earl of Holland; who freely told him, That he muſt expect worſe 
« than this, becauſe he Was fuch a champion for the petition of right; that 
&« there was no room at the table for thoſe that liked it.” And in relating 
the proceedings of the government in the year 1637, after mentioning 
the ſevere cenſures of Dr. Baſt wick and others, which occaſioned great 
diſguſt, he writes thus. Before theſe laſt proceedings were fully 
* finiſhed there came on the famous cauſe in the ſtar-chamber, againſt ' 
cc a far greater man, Dr. Williams, biſhop of Lincoln, which had dif- 
« ferent, tho no leſs remarkable effects. The king and the arch- 
« biſhop had entertained inſuperable prejudices againſt him, and look'd 
« upon him as a dangerous affector of popularity, and a favourite of 
« the Puritan faction. The begining of his troubles aroſe from Sir 
% John Lamb and Dr. Sibthorp, who with Allen and Burden, two 
0 proctors, being at dinner with him at Bucłden, there began a diſcourſe 
« concerning non- conformiſts. Now the biſhop, knowing theſe to be 
« all active men in the proſecution of them, adviſed them to abate their 
ee ſeverity, for he knew the king would treat them more mildly for the 
7 future, being a conſiderable party that much influenced parliamentary 
* affairs ; adding further, That the King bad communicated this to bim 
« with his own mouth, A few years after, upon ſome difference with the 
«« biſhop, Sir John Lamb and Dr. Sibthorp informed againſt him in the 
«« ſtar-chamber for revealing the kings ſecrets. But the information be- 
ing either not well laid, or ſufficiently ſupported, the biſhop, by eva- 
« ſions, and delays, found means to fence againſt it for ſome years 
«« together ; but with great vexation and expenſe. In the mean time the 
« diſpleaſure of the court encreaſed againſt him, ſo that he was daily 
| N | cc put 
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ce 


put to ſome new trouble, and not ſuffered to have any reſt. This 
cauſed him to apply himſelf to the lord Coltington, and beg 7o 
know how he might procure his peace, and ſuch ordinary favours as other 
biſhops had from his majeſiy. That lord adviſed him to two things, to 
reſign his deanery of Weſtminſter, and to reſtrain his great and magni- 


ficent way of living ; both which he refuſed, the former out of good 
reaſon, and the latter out of a reſolute temper. | 


% At length Kilvert, a proctor in the Arches, a perſon very ſcandalous 
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and cunning, who before had been employed in hunting Bennet, a cor- 


rupt judge in the prerogative, to his final ſentence, was retained by 
ſome great men to proſecute this biſhop to- the like confuſion. This 
man having found by diligent enquiry, and ſubtle practices, that the 


biſhops purgation depended chiefly upon one Prigeon, the regiſter of | 


the court of Lincoln, he made it his chief buſineſs by diſcrediting the 


witneſs to invalidate his evidence, and ſo laid a baſtard to his charge, 
there appearing a ſufficient ground for an indictment againſt him. The 


biſhop apprehending himſelf under a neceflity to ſupport the reputa- 
tion of Prigeon, engaged himſelf more zealouſly than was thought 
conſiſtent with the dignity of ſo great a prelate for fo inconſiderable 
a man. He was at a vaſt expenſe to ward off the blow, and the 
fathering of the baſtard was bandied between Prigeon and one Booth 


from ſeſſion to ſeſſion, and from one year to another, till the mother 
of the child was found to have been tampered with by ſome of the 


biſhops creatures to charge it wholly upon Booth, who, when it was 


too late, actually owned himſelf to be the true father. On the diſ- 
covery of which practice Kilvert let go his former hold, and exhibited 


a new bill againſt the biſhop for tampering with the kings witneſſes, a 


crime moſt proper for the ſtar- chamber. The biſhop finding himſelf 


plunged into new difficulties, and under the weight of a mercileſs 


perſecution, endeavoured to obtain a compoſition with the king, be- 


ing willing to pay four, and then eight thouſand pounds to purchaſe 
his own peace, and his majeſty's favour ; which tho' for a while ac- 
cepted of, afterwards was urged againſt him, as a proof of his con- 
n and | guilt ag the crime ERGO __ him, 
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« About the middle of July the cauſe came to a full hearing, which July 1 cg 


« held nine days debate, with an extraordinary concourſe of people, 
«© who highly pitied the biſhop, as a man marked out for a ſacrifice to 
© the court, and one who was like to bleed in his purſe towards a de- 
„ ſigned war againſt Scotland. In concluſion he was condemned to ten 
« thouſand pounds fine to the king, a thouſand marks to Sir John Moun- 
« ſon, who was concerned againſt Prigeon, ſuſpenſion in the high com- 


* miſſion [4] from all office and benefice, and impriſonment during his 


© majeſtys pleaſure. All this was executed without the leaſt abatement; 
« and Walker his ſecretary, Powell his fteward, and one Land, were 
% ſeverally fined, and ordered to be impriſoned :. but they all eſcaped 

«© both fine and impriſonment, which were in a ſhort time commuted 
« into ſuch other offices as they were to do for Kilvert againſt their 
« maſter, as he ſoon found to his new perlexity and damage: for after 
6 the biſhop had been impriſoned in the tower, and had his goods to a 
« vaſt value ſhamefully waſted by Kilvert at Buckden, in the rifling of 
« his papers, Powel found a letter writ to him about five years before, 
« by Mr. Ofbalifton the ſchool-maſter of Weſtminſter, in which there 
«« were ſome enigmatical expreſſions, which were thought highly refle&- 
ing upon the archbiſhop and the then lord treaſurer Meſton. This be- 
66 j ing produced Kilvert took the advantage, and exhibited a new bill 


« againſt him for divulging ſcandalous libels againſt privy- counſellors. The 


„ biſhop denyed that ever he had received the letter, but it being found 
« in a box in his chamber, with another paper that ſeemed fully to ex- 
«« plain it, he was condemned in another fine of eight thouſand pounds.“ 
According to Ruſhworth the ſentence of the court was, That the 
e biſhop of Lincoln ſhould be fined in C. 5000 to the king, and L. 3900 
« to the archbiſhop ; ; to be impriſoned during the king's pleaſure, and 
« to make ſubmiſlion.” By force of the preceding ſentences he con- 
tinued a priſoner in the tower until the 16th of November 1640, when, 
Ruſhworth ſays, he ( was {ent for to take his place in the houſe of lords, 


[4] He was ſentenced to pay a fine of Fi 10c00o to "= king, to be lacie in the tower 
during his maieſtys pleaſure, and to be ſuſpended from all his eccleſiaſtical functions, both ab 


efficio & beneficia, and was referred to the high commiſſion court»to cenſure him as they ſhould- 


think fit concerning his degrees, as an appears in Ruſhworth, 
N 2 | | % his 
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"+0 Is; majeſty having by a gracious meſſage ſignified that it ſhould be ſo, 
« without an enquiry into, or repetition of, what had formerly paſſed. 
« For there being much buſineſs to be done his majeſty was willing there 
© ſhould be a full houſe.” The biſhop being reſtored to his ſeat in par- 
liament, it is needleſs to ſay that he was able fully to repreſent the ma- 
nifold grievous oppreſſions which he had ſuffered from the court of ſtar- 
chamber ; but it may be remembered that the archbiſhop in giving judg- 
ment againſt him, in July 1637, cited ſeveral parts of the civil law, and 
from the canon law divers councils, with the decretals, in ſupport of it. 

On the 22d of Febr. Mr. Rigby reported « from the committee for 

« high commiſſion and ſtar- chamber court the caſe of Dr. Baſtwick ; 

% whereupon it was refolved, That the precept made by the archbiſhop 

% of Canterbury and others, high commiſſioners for cauſes eccleſtaſtical 
es within the realm of England, for the apprehending of the body of Dr. 

«© Baſtwick, and in ſearching for and ſeizing his books; and the meſ- 

cc ſengers actings thereupon in ſearching Dr. Ba/torcks houſe, and ſeiz- 

« ing his books nd. papers, are againſt Jaw, and the liberty of the 

_« fubject “ 
KReſolved &c. That the ſentence given againſt Dr. "Baſtwick Wy" the 
<p high commiſſioners, and the proceedings whereupon that ſentence is 
grounded, and the execution. of that ſentence, are againſt law ; and 
« that the ſentence is void, and that Dr. Ba/twick ought to be reſtored to 
« the exerciſe and practice of phyſic, and to have reparation and recom- 
40 penſe for his ppg and loſs, ſuſtained by the ſaid ſentence and « exe- 
« cution.” 

200 Reſolved &c. That all thoſe ſeveral commiſſioners of the bigh-com- 
« miſfion court, which voted againſt Dr. Baftwick in the ſentence pro- 
« nounced againſt him, ought to give ſatisfaction to Dr. Boſtwick. _ 

The. Houſe afterwards reſumed the debate concerning Dr. Baffwick 
whereupon it was further 

« Reſolved &c. That the proceedings againſt Dr. Baſtwick lin the 
« court of Star- chamber] are againſt the law and the liberty of the ſub- 
« ject, as alſo the ſentence againſt him ought to be reverſed, the fine of 
*. 5000 exchanges, and he to have nn. for his loſſes and ſuf- 


4 ferings.” 
„ Reſolved 


© Reſolved &c. That the orders and warrants from the council- board 
for Dr. Baſtwicks exile, and transferring from the caſtle of Lancefion 
to the ifle of Scilly, and his impriſonment there, are againſt the law 
and liberty of the ſubje&, and that he ought to have reparation for his 
loſſes and damages ſuſtained by thoſe - orders, and that impriſen- 
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On ah 5th of March 1640 Lark Andover made the «following ſpeech. 


cc 
cc 


cc 
| cs 
cc 
4s 
cc 
5c 


cc 


* 


66 


46 


cc 


cc 


60 


cc 
cc 


«c 


« Since your lordſhips have 3 ookad 4 far into PARSE, of 
peers as to make a ſtrict inquiſition upon foreign honours, let us not 
deſtroy That e ourſelves which * deſire to e from 
ſtrangers.” _ 
&« And if this grievance 1 hall navy 3 * * til a it is 
very conſiderable, leſt cuſtom make it every day more apparent than 


« My Locks 


yoo 


34. 


other. Vour lordſhips very well know that there was a ſtatute framed, 


3 Hen. VII. authorizing the chancellor, treaſurer, and priyy ſeal, and 
the two chief juſtices, calling to them one biſhop, and a temporal 
lord of the kings council, to receive complaints upon bill or infor- 
mation, and cite ſuch parties to appear as ſtand accuſed of any miſde- 
meanor; and this was the infancy of the ſtar- chamber: but after- 
wards the ſtar-chamber was, by cardinal Wolſey, 8 Hen. VIII. raiſed to 
mans eſtate ; from whence (being now. altogether unlimited) it is 
grown a monſter, and will hourly produce worſe effects, unleſs it be 
reduced by that hand which laid the foundation ; for the ſtatutes 


which are ratified by parliament admit of no other than a repeal. 


Therefore I offer humbly to your W theſe enſuing reaſons * it 
ſhould be repealed.” | 


« Firſt, The very words of the ſtatute 447 ſhew that it was a d- 
leſs inſtitution; for it ſays, They who are to judge, can proceed with. 


f 


no delinquent otherwiſe than if he were convicted of the ſame crime 
* due prope of law. And do your CE hold this a rational oourt, 


4 . Collect, vol. iv, p. 193. and State Tryals,.vol. i. p. . 


. that 


* 


} 
3 
Fo 

I 

13 
. 
. 
1 
+ 
'$1 
= 
. 
1 
=} 

Y 
2 
i! 

3 
$-4 
y : 

F 

. 

WW 
Bi 
1 * 
Wit 
1 
* * 
7 . 

1 - 
1 
i 

* F 
33 

2% 
14 

r 
2 75 
„ 
1 
F* 
4 
* i: 
'FF 
RJ 
13 
1 

- 
1 
14 

1 
7 4 
IJ ” 
7q 

oO 
* 
£ 

, 
$5 
. ; 
#4 
Ky 

Fe 
4 k; 
Ss >. 

5 

72 
a 

3 *; 
TY 
Ts 
1 
EO 
ons 

£ . 

1 

- 

4 

* 

23 

= 
ry 1 , 
'F 
£8 

* 

* 

1 
7 
8 

& 

"2 

2 

* 

» = 
2 
op 

1 

4} 
SR 
13 

F 

W- 

8 MY 
Sx 
* < 
f * 
4. 


1 Fs 


"Te jt : 
P 


2 Va ets NA 
** a 
A "th 


94 The Freedom of Speech and Writing 
« that ſends us to the lar, and calls us to the er and calls us back 
« from it again ?” x | 

« Secondly, Divers judicatories confound « one anorher, et in ahne 
10 republica plurimæ leges.” oO ET > IOINES 
The third teaſon is from . her a een 5 
* and of this there are many examples both domeſtic and foreign; but 
% more particularly by the parliaments of France, abbreviated into a 
« ſtanding committee by Philip the king, and continued according to his 
« inſtitution until Lewis XI came to the crown; who being a ſubtle 
10 prince, buried the volume in the epitome; for to this day, whenever 
«© the three eſtates are called, either at the death of the old king, or to 
1 crown the new, it is a common proverb, allons voire le ſeu. des eftats ; 
« My lords, arbitrary judgments deſtroy the common laws, and in them 
the two great charters of the kingdom; which being once loſt we Have 
cc nothing left but the name of liberty.” _ 
Then the laſt reaſon is (though it was the firſt cauſe of my anding 
ce. up) the great [eclipſe it hath ever been to the whole nobility; 3 for 
a «who are ſo frequently vexed there as peers. and noblemen and not- 
ce withſtanding their appeal to this aſſembly is ever good, whilſt that 
ON famous law, of 4 Edw. III. remains in force, for the holding of a par- 
40 liament once a year, or more, if occaſion require; yet who durſt a 
14 year ago mention ſuch a ſtatute, without incurring the danger of Mr. 
e. Kilverts perſecution ?* Therefore I ſhall. humbly move your lordſhips, 
4 That a ſelect committee of a few may be named, 'to confider of the 

t act of parliament itsſelf; and if they ſhall think it of as great pre- 
« judice as I do, that then the houſe of commons, in the moſt uſual 
« manner, may be made acquainted with it, either by bill or conference, 
r who alſo haply think it a burden to the ſubject; and ſo when the 
« whole body of parliament ſhall join in one ſupplication, I am confident 
« his majeſty will deſire that nothing : ſhall remain in force which his 


6 i cron ok not e obey 1 


[4] Rubwerths Colle&, vol, zv. p. 204. | 
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On the 12th of March, Mr. Rigby reported the caſe of Mr. Burton; 
| whereupon it was © Reſolved, That the four commiſſioners, Dr. Duck, 


*£ 


is 


cc 


66 


* 
* 


Dr. Worral, Dr. Sams, and Dr. Mood, proceeded unjuſtly and illegally 
in ſuſpending Mr. Burton ab efficio & —_— for not pacing woe 


the ſummons the firſt proceſs.” 
« Secondly, That the breaking up Mr. Bur tons houſe, and n 


his perſon without any cauſe ſhewed, and before any ſuit depended 


againſt him in the ſtar-chamber, and his cloſe impriſonment thereupon, 
are againſt the law and- liberty of the ſubject.“ 

« Thirdly, that John Wragg hath offended in ſearching and ſeizing, 
the books and papers of Mr. Burton, by colour of a general warrant 
dormant from the high commiſſioners ; and that the ſaid warrant is 
againſt law, and the liberty of the ſubje& ; and that ſerjeant Dendy,. 
and alderman Abel have offended in breaking open the houſe of Mr. 
Burton, and gee "Oy to make 4 ut ere for the 


ſame.“ 


6 Reſolved, That Mr. l cena to 3 reppratiolr od recom- 


penſe for damages ſuſtained by the dona oer ting, from Dr. 
Duck, &c.“ 


* Reſolved, That the warrant from che countil-heards Sed at White 


0 
«c 
cc 


hall, Feb. 2, 1630, for the committing Mr. Burton cloſe priſoner, and 
the commitment thereupon, is illegal, and contrary to the liberty of 


the ſubject. . 
« Reſolved, That the ede of e bidhop, of . | 


and the earl of Arundel, the earl of Pembroke, Sir Henry Vane, ſecre- 


tary Cooke, and ſecretary Windebank, do make reparation to Mr. 


Burton for his damages ſuſtained by this impriſonment [ ” on 
And on the 24th of March, The buſineſs of Mr. Burton coming, 


again into conſideration, it was reſolved, That the ſentence in the 
ſtar· chamber , againſt Mr. Burton is illegal, and without any -juſt. 
ground, and ought to be reverſed, and he ought to be freed from the 
fine of L. S and impriſonment, impoſed by the faid ſentence, | 


[e] Rufhworths Collect vel. iv. p. 207. 
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« and to be reſtored to his degrees taken in the „ orders in the 
«« miniſtry, and to his eccleſiaſtical benefice in Friday- ſtreet, London.” 
That the order of the council-board for transferring the ſaid Mr. 
& Burton from the caſtle of Lancaſter, to the iſle of Guernſey, and impriſon- 
ing him there, are againſt the law and liberty of the ſubject. That the 
« ſalid Mr. Burton ought to have reparation and recompenſe for the 
damages ſuſtained by the ſaid impriſonment, loſs of his ears, and other 
« evils ſuſtained by the ſaid unjuſt and illegal proceedings DATES ng: 

On the 2oth of April a ndert being made in Mr. Prynns calc it was 
reſolved. upon the queſtion, 

1. That the ſentence againſt Mr. Prynn i in the W bes Febru- 
6. ary 17, anne 9 Car. is illegal, and given without juſt cauſe, and ought 
to be reverſed; and that Mr. Prynn ought to be diſcharged of the fine 
% of L: 5060 impoſed by the ſaid ſentence, and of all extents thereupon, 
4 and of his impriſonment, decreed by that ſentence.” 

« 2, Reſolved That Mr. Prynn ought to be reſtored to his degrees i in 
«the univerſity of Oxford, and to the ſociety of Linco/ns-inn, and tothe = 
_ «exerciſe of his profeflion of an utter barriſter at law, and his chamber 
« 4 ain at Lincolns-inn.” | 
Nr ©) | Reſolved, That Mr. Pan ought: to Hooks reparation for ſuch 
damages and prezudioe as * n laſtained 9700 the 1 N and 
proceedings 
4. Reſolved &c. That Ny BY given againſt Mr. Proms” in the 

the ftar-chamber, 14 Juni 1637. Anno 13 Car. is illegal, and given 
” without any juſt cauſe, and therefore ought to be reverſed; and that 
he ought to be diſcharged of the fine and impriſonment thereby de- 
cc creed ; and that he ought to have reparation” and recompenſe for the 
4 © Blitapes ſuſtained by that ſentence, and the execution thereof.” 

„5. That the warrant, dated 27 Aug. 13 Car. for the tranſportation: 
6. of Mr. Prynn from Carnatvan caſtle to the iſle of Fer/ey, and his im- 
* priſonment there, and other reſtraints therein mentioned, are againſt 
64 che law and 23 8 of the ſubjeQ; and chat he ought to be diſcharged 


11 f 1 Id. ibid, p. 213. | 
F cc of 
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ec of that impriſonment, and to have reparations for the dmg ful- 
„ tained thereby.” 
6. Reſolved, &c. That the impriſonment of Mr. Prynn by a warrant, 
ee dated 1ſt Feb. 16 32, under the hands of Thomas lord Coventry, lord 
70 keeper of the great ſeal of England, Richard lord archbiſhop of York, 
% Henry earl of Mancheſter, Edward earl of Dorſet, Henry lord viſcount 
e Paulkland, William lord biſbop of London, Edward lord Newburgh, 
«© and Sir Thomas Fermin, is unjuſt and illegal, and that they ought to 
% give Mr. Pronn ſatisfaction for the damages ſuſtained by his impriſon- 
« ment.” 

4% It was further ordered, That a charge be tices up againſt Dr. 
% Heylin touching the promoting the ſuit in ſtar-chamber OO Mr, 
« Prynn Ig]. 

Beſides the petitions Sterne Dr. Alexander Leighton, a Scotch 
divine, on the 7th of November 1640, preſented his petition to the houſe 
of commons, complaining of the ſevere proceedings againſt him in the 
ſtar-chamber, for writing a book entitled, An Appeal to the Parlia- 
“ ment, or A Plea againſt Prelacy,” whereupon the proper orders were 
given touching the proſecution of this complaint; and on the 21ſt of 
April Mr. Rouſe having reported his caſe, it was reſolved upon the 
9 | 

« 1, That the attacking, jmpiltbnili and tet Dr. Leighton in 
40 priſon, by warrant from. the high commiſſioners, is fllegal.” 

4 2, Reſolved, &c. That the breaking up of Dr. Leightons houſe, and 
ie the taking away his papers by Edward PA then ſheriff of London, 
6 py now lord mayor, is illegal.” 

3. Reſolved, &c. That the faid Edward Wright, then ſheriff, and 
« now lord mayor of London, cught to give reparations to Dr. Leighton 
e for his damages ſuſtained by the breaking open his houſe, and _ 
«6 away his papers and other goods, as aforeſaid.” 

« 4. Reſolved, &c. That the archbiſhop of Canterbury, this: biſhop 
«© of London, ought to give ſatisfaction to Dr. Leigbton for his damages 
r ſuſtained by fifteen weeks impriſonment in I upon the ſaid” 
ce biſhops warrant.” 


T4 


(e Eddy Co legs. vol. iv. p. * 
O. 


«« ſuſtained 
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7 1 Reſolved, &c. That the great fine of £.1cooo laid upon Dr. 
oO Leighton, by ſentence in the ſtar-chamber, is illegal.“ 

4 6. Reſolved, &c. That the ſentence of corporal puniſhment im- 
0 « poſed upon Dr. Leighton, the whiping, branding, ſliting the noſe, 
« cutting off his ears, ſetting in the pillory, and the execution thergel, 
and impriſonment thereupon, are illegal.” 

7. Reſolved, &c. That Dr. Leigbton ought to be frncdd from the Treat 
40 fine of G. 10000, and from the ſentence of perpetual impriſonment, and 
ce to have his bonds delivered to him, which he entered into- for his true 
cc impriſonment.” 

b 8. Reſolved, &c. That Dr. Leighton SB to Saks good e 
te and reparation for his great ſufferings and damages ſuſtained. by the 
« illegal ſentences in the ſtar- chamber [h].“ 

Fabn Lilburne, cloſe priſoner in the fleet, likewiſe, on the 7th of No- 
| 3 1640, preſented his petition to the houſe of commons, complain- 
ing of the proceedings againſt him in the ſtar- chamber in February 
1637-8, for printing and publiſhing of libellous and ſeditious books, 

intitled, . News from Ipſwich, &c.” contrary to a decree of that court 
made in July preceding, to a the een of books without li 
cenſe, to this effect, 

« That none ſhall 8 to * any book or pamphlet . 

« unleſs the ſame. be firſt licenſed, with all the titles, epiſtles and pre- 
«6 faces therewith imprinted, by the lord archbiſhop of Canterbury, or 
the biſhop of London for the time being, or by their appointment, and 
«>within the limits of either univerſity, by the. chancellor or vice-chan- 
« cellor thereof, upon pain that every printer ſo offending ſhall for ever 
e thereafter be diſabled to exerciſe the art of printing, and ſhall ſuffer ' 
i ſuch further puniſhment as by this court, or the high-commiſſion, ſhall 
« be thought fitting ; that before any books imported from foreign parts 
«« ſhall be expoſed to ſale, a true catalogue thereof ſhall be preſented to. 
«the archbichop of Canterbury, or the biſhop of London: And that no 
«« officers of the cuſtom. ſhall-deliver any foreign books out of their hands 
and e een before thoſe biſhops ſhall have e one of heir. 


; 8 1 * vol. iv. p. 228, 229. os ER | 
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xc chaplains, or ſome other learned man, with the maſter and wardens 
4 of the company of ſtationers, or one of them, to be preſent at the 
<<. opening of the pack and fardels, and to view the ſame. And thoſe 
that diſobey this injunction are. to be cenſured in this or the high- 
«. commiſlion court, as the ſeveral cauſes ſhall require. And if in this 
«© ſearch there happen to be found any ſchiſmatical or offenſive books, 
e they ſhall be brought to the aforeſaid biſhops, or the high-commiſſion 
<« office, that the offenders may be puniſhed. That no perſon whatſo- 
<« ever ſhall imptint in the parts beyond the ſea, or import from thence, 
 < any Engliſh books, or whereof the greater part is Engliſh, whether 
«© formerly printed or not. And, that no books whatſoever ſhall be re- 
+ printed, though formerly licenſed, without a new licenſe firſt obtained, 
« upon pain of like cenſure and puniſhment. And that if any perſon 
„ whatſoever, that is not an allowed printer, ſhall preſume to ſet up a 
4 preſs for printing, or work at any ſuch preſs, or ſet and compoſe letters 
_ «© for the ſame, he ſhall be ſet in * pillory, and whipt en the 3 
« of London [i]. | 

Here we find the court of ine=chaimber, in mata en of 
the legiſlative authority of the kingdom, and in open violation of the 
rights of the ſubject, making laws reſtrictive, or rather ſubverſive of 
civil and religious liberty, with ſevere penal ſanctions, according to their 
ſovereign will, ſubjecting offenders againſt them to puniſhment at the diſ- 
cretion of this court, or of the high-oommiſſion, without limitation of 
nature or number; and what ering an ene dictated we n 
in ſome meaſure ſhewn, 

Upon the proſecution of Lilburne he was EMAP to be id | 
upon interrogatories, touching the matters charged upon him; and being 
brought up to the office for examination he' refuſed to take an oath to 
anſwer interrogatories, ſaying it was the oath ex cio, and that no free- 
born Engliſbman ought to take it, not being bound by the law to accuſe 
_ himſelf. And afterwards, upon the gth of February, peremptorily re- 
fuſing to take the oath tendered to him in open court, he was remanded. 
to the fleet, to remain cloſe priſoner _ he ſhould fas his oath, and 


P 4 ” 


[i] dub, Collect. * iv. p. 463, 4 | 
G2 | be 
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be examined. And it was by the court declared that unleſs he ſhould 
ſubmit to take the oath, and be examined, by a certain appointed time, 
their lordſhips would on the laſt fitting of the term proceed to cenſure 
him for his contempt. And on the. 13th of the ſame month appearing 
again in court, the attorney general informed their lordſhips that he had 
obſtinately continued his refuſal, and moved them to paſs cenſure upon 
him for his contempt; whereupon their lordſhips endeavoured to per- 
ſuade him to conform, offering then to accept his oath, without proceed- 
ing to cenſute; but ſtill perſiſting in his refuſal to take the oath propoſed, 
* the whole court did with unanimous confent declare and adjudge the 
« ſaid Lilburne guilty of a very high contempt and offence, of danger- 
sous consequenee and evil example, and worthy to undergo a very ſharp, 
« ſevere, and exemplary cenſure, which might deter others from the 
like preſumptuous boldneſs in refuſing to take a legal oath, without 
«which many grievous and exorbitant offences, to the prejudice and 
« danger of his majeſty, his kingdoms | and loving ſubjects, might go 
« away undiſcovered and unpuniſhed. And therefore their lordſhips 
decreed that he ſhould be remanded to the fleet, there to remain til he 
ſhould obey the orders of the court, and pay a fine of /. 500 to his 
majeſtys uſe ; and before his enlargement to become bound with good 
ſureties for his good behaviour; and the more to deter others from offend- 
ing in the like kind, they further decreed that he ſhould be whipt from 
the priſon of the fleet to the pillory, to be erected when and here they 
mould direct; and that he ſhould be ſet in the pillory, and from thence 
be returned to the fleet, there to remain according to theit decre. 
On the 48th of April following, in execution of this ſentence, he was 
ſeverely whipt from the fleet to Weſtminſter : During his whiping and 
ſtanding in the pillory he uttered many bold ſpeeches againſt the tyranny 
of biſhops, &c. and when his head was in the pillory he ſcattered among 
the people ſundry copies of pamphlets, ſaid to be ſeditious, of which the 
court of ſtar=chamber; then ſitting, being informed they immediately 
ordered him to be gagged during the reſidue of the time appointed for 
his ſtanding in the pillory, which was accordingly done; upon which he 
ſtamped with his erg my I to Top 1 as Ruſh- 
I : worth 
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worth ſuppoſes, he would ſtill ſpeak were his mouth at ws and on 
the ſame day the court of ſtar- chamber made the following order. 


4. 
ce 
cc 
ec 


cc 


+ cc 


« Whereas John Lilburne, priſoner in the fleet, by ſentence in ſtar». 


chamber, did this day ſuffer condign puniſhment for his ſeveral offen- 


ces, by whiping at a cart, and ſtanding in the pillory, and (as their 
lordſhips were this day informed) during the time that his body was 


under the ſaid execution, audaciouſly and wickedly, not only uttered 


ſundry ſcandalous and ſeditious ſpeeches, but likewiſe ſcattered ſundry. 
copies of ſeditious books amongſt the people that beheld the ſaid exe- 


6 -cution, for which very thing, amongſt other offences of like nature, 


he had been cenſured in the ſaid court by the aforeſaid ſentence. It. 


was thereupon ordered bystheir lordſhips that the ſaid- Lilburne ſhould. 
be laid alone with irons on his hands and legs in the wards of the fleet, 
where the baſeſt and meaneſt fort of priſoners are uſed to be put, and. 
that the warden of the fleet take ſpecial care to hinder the reſort of any 
perſon whatſoever unto him, and particularly that he be not ſupplied 
with any hand, and that he take ſpecial notice of all letters, writings, 
and books brought unto him, and ſeize and deliver the ſame unto. - 
their lordſhips; and take notice from time to time who they be that 
reſort to the ſaid priſon to viſit the ſaid Lilburne, or to ſpeak. with him; 
and inform the board [4].” And on that day their lord(hipy. made this 
farther order.. 

„ That his majeſtys nen = Gollicitor 8 * heroby prayed; 


and required to take ſtrict examination of John Lilburne, priſoner in 
the fleet, touching the demeanour and ſpeeches of him the ſaid Lil- 
burne during the time of his whiping and ſtanding in the pillory this 


day, according to ſentence of his majeſtys court of ſtar- chamber, par- 
ticularly, whether the ſaid. Lilburne did at that time utter any ſpeeches- 
«tending to ſedition, or to the diſhonour of the ſaid court of ſtar- 


chamber, or any membei of the ſaid court? And whether: he did 


throw about and diſperſe at the ſame time any ſeditious pamphlets and 
books, either of that ſort for which he was formerly cenſured, or. any 
other of the like nature 2. What the {peaches were, and who heard 


[4] Rufhworth, vol. ii. p. 466. 
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« them ? What the ſaid books were, and whence, and of whom the Gid 


« Lilburne had them? And what other material circumſtances they 
« ſhall think fit to examine either the ſaid Lilburne upon, or any other 
* perſon by whom they ſhall think good to inform themſelves for the 
« better finding out the truth: and thereupon to make certificate to the 
board what they find, together with their opinions Ci.“ 

' Lilburne having for ſome time lain with double irons on his 3 
and feet in the i inner wards of the priſon, a fire happened near the place 
in which he was cloſe confined, which gave a jealouſie that in his fury 
and anguiſh of pain he was deſperate, and had ſet the priſon on fire, not 
regarding himſelf to be burnt : with it: the neighbouring inhabitants 
without the fleet, and the priſoners within ul cried, releaſe Lilburne, or 
we ſhall all be burnt ; whereupon they run headlong, and made the 
warden remove him out of his hold, and the fire was quenched, and he 
remained a priſoner in a place where he had ſome more air. He con- 
tinued in priſon to the time of preſenting his petition, when it was or- 
derered, . That he ſhould have liberty, by warrant of this houſe, to go 
abroad in ſafe cuſtody, to proſecute his petition exhibited here; and 
« that he be removed out of the common priſon where now he is, into 
% ſome more convenient place, and have the liberty of the fleet [m},” - 

The houſe of commons conceiving John Lilburnes caſe: proper for 
the conſideration of the houſe of lords, they tranſmitted the ſame to their. 
lordſhips, who after all 1 8 eee made the following order 
——_— es 
. - «. Whereas the 9550 of Fobn Lilburne ont. came this day. to a —3 
ing at the bar, by his counſel, being tranſmitted; from the houſe of 
« commons, concerning a ſentence pronounced againſt him in the ſtar. 
r chamber Feb. 13th Anno 13 Car. regis; and after an examination of 
« the whole proceedings, and a due confideration of the ſaid ſentence, 
it is this day adjudged, ordered, and determined by the lords in par- 
4 liament aſſembled, that the ſaid ſentence, and all proceedings there- 
« upon, ſhall forthwith be for ever totally vacuated, obliterated, and 

—— off the file i in all courts where they are yet remaining, as my 


III Ruſhworth, vol. ii. p. 467. I.] Id. vol. iv. p. 20. 
1 0 . 5 - he and 
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« and moſt unjuſt, againſt the liberty of the ſubject, and the law of the 
« land, and magna charta, and unfit to continue upon record; and that 
the ſaid Lilburne ſhall be for ever abſolutely freed, and totally diſ- 
charged from the ſaid ſentence, and all proceedings thereupon, as fully 
« and amply as though never any ſuch thing had been. And that all 
« eſtreats and proceſs in the courts of exchequer for levying of any 
« fine (if any ſuch be) ſhall be wholly cancelled and made void, any 
40 . to the contrary in any wiſe notwithſtanding.“ | 


Jobn Brown, Cler. Parliament oY 


On the 4th of May _ Mr. Ea regoried the cafe of John 
Lilburne, whereupon it was, 

« 1. Reſolved, That the ſentence in the Anchen given againſt 

&« John Lilburne is illegal, and againſt the liberty of the ſubject, and 
« alſo bloody, wicked, cruel [a], and tyrannical.” 

«© 2, Reſolved, That reparation: ought to be given to Mr. a for 
„ his impriſonment, t and Wanne ſaſtained by that illegal yn 
« tence | p J. | 

Lord Cen gives the following account of hb proceedings i in ack 
liament for aboliſhing the court of ſlar-chamber. 
A bill for taking away the ſtar-· chamber court. The Pole of 
« which bill was this. The exorbitances of this court had been ſuch 
« (as hath been before touched) that there were very few perſons of 
3 quality was had not ſuffered, or been an by the We or 


38. 


[a] Ruſborth, vol. ii. p. „ ol ' 10-436 JT has 1 ; 
- [0] On the hearing before the Lands. þ it, was ad 4 that, « 5 cloſe 8 was never uſed 
« to the primitive chriſtians by any tyrant ; for then that heavy charge in Scripture, I was in, 


46 priſon, and ye viſited me not, might be anſwered but a cloſe impriſonment may preſume a | 


e famiſhment, and ſo death. The Romans had four puniſhments, lapidatio, cormbaftia, — 
« tio, and "ian but never Ms to death. This n * en ſo, as it 


c was ſworn.” GAIT 253. 2.36.5. Tale gi bobine: 
6 ae years 3 tin the pacliament releaſe him, an might yo ag have doen 
4 forever.” Ruſhworth, vol. ii. p. 468. „ ns Tg | 


ay 


lo Id. vol. iv. p. 195 


« fear 
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*« fear of thoſe cenſures and judgments, Por having _ their ju- | 
« riſdiction from riots, perjury, and the moſt notorious miſdemeanors, 
96: to an aſſerting all proclamations and orders of ſtate; to the vindica- 
« ting illegal commiſſions, and grants of monopolies (all which were 
à the chief ground- works of their late proceedings) no man could hope 
e to be longer free from the _inquiſition of that court than he reſolved 
% to ſubmit to thoſe, and the like extraordinaay courſes. And therefore 


* there was an entire inclination to limit. and regulate the proceedings 


« of that court, to which purpoſe a bill was brought in, and twice 
. read, and, according to cuſtom, committed. It being returned after 
&« by the committee, and the amendments read, it was ſuddenly ſug- 


« geſted (by a perſon not at all enelined to confuſion, or to the violent 


« party that intended that confuſion) that the remedies provided by that 
, bill wwere not Propertionable e the diſeaſes ; that the uſurpations of that 
4* court were not leſs in the forms of their proceedings than in the matter 
upon which they proceeded ; inſomuch that the courſe of the court ( which 
4 75:the rule of their Judging } vas ſo much corrupted,i that the grievance 
«was as much thereby, in thoſe caſes. of. which they had 4 proper connu- 
e fance, | as it was by their exceſs in holding pleas of that in which, in truth, 
4 they Bad us juriſdictiun; and therefore he conceived the. proper and moſt 
natural cure for that. miſchief would be utterly to aboliſh that court, 
a, which it war very. difficult, if not impoſſible, to regulate; and in place 


4 thereof tu eres and gftabliſp ſuch a Juriſdiction as might be thought ne- 


&,,cefſary. Heteupon the fame bill was recommitted, with direction, 6 


«far to alter the frame of it as might ferve utterly to take away and aboliſh 
A that court; which was accordingly done, and again brought to the 


« houſe, and ingroſſed, and ſent up to the lords. S0 that important 


dill was never read but once in the houſe of commons, and was never 


* committed; ; which, ! L believe, Was nevet before heard of ! in parlia- 
« ment [g].” 


lo order to aſcertain choſe proceedings i in the houſe of commons which 
concluded in paſſin 
529 $144 ANTI HI: 


P "A 518 L's 5p. Fogulating 0 of the e 
to) Hitor of the Revelio vol. 1. p. 222. a 4 4 | | | 
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« and for taking away the court commonly called the nn we 
2 ſtate the material parts as they ſtand in the journal. | 

1. vice ela eſt billa. “ An act for declaring and regulating the power 
of th ſtar- chamber and council table. 

1 vice lebia eft billa. An act for reforming of the unlawful 205 

and proceedings of oe ea -cpgngll, and court. 4 the ſtar-chans- 

Des 


8 . lecta of billa.. « An a0 for the 3 of the — * * April 1b. 


deedings of the privy councih and court commonly called the ſtar- cham- 
ber, upon queſtion committed unto the committee for the ſtar- chamber: 
and are to meet to morrow.” - 

. © Ordered. That the committee the the bill a6 the eee 
TY hall have power to take the other bill concerning the ſtar-chamber, 
<« which has been once read, out of the houſe, and to take it into con- 
'« ſideration with the other bill, 1 out of * 0 makes das., and 400 
_ « ſent ĩt to the houſee. 
1 Ordered. That the bill af "high hangs bigh common e court + and 


« pluralities be reported on Thurſday morning next.” 
And after ſeveral ſubſequent ſimilar orders, 


Mr. Prideaux reports the bill concerning the PII 4 the May 318 


« council-board, with the amendments : the which amendments were 
twice read, and, upon queſtion, ordered to be ingroſſed [el. 


30. vice lecta Billa. An act for the regulating the council table; . ne 8 poft 
meridiam. 


e taking away the court mme called the ann and; 2 
=” queſtion, paſſed.” 4 1 
„ Mr. Hampden appointed to (carry 1p theſe bills following to the 
nde 
. An act for regulating he a table, and taking — the 
court commonly called the ſtar-chamber.” 
« An act &c.“ 


% Mr. Prid:aux. reports the bill of eat nenn from ww 
lords at a conference by a ſele& committee on both Hon” NOI. 


lr] Ruſbworth ſays that on MY a bill for quite _— away eehte the 7 | 
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„ Reſolved, upon the - queſtion,” inſtead of the word, rc, 
ſhall be inſerted; erb . 40 Auguſt; im alli three places. 
The amendtents and adäftions ad proviſors) Were all twice yy 
and committed to Mr. Selden, -Mri! Pridetiux,' Mri: Maynaru, Sir Tho. 
« Widdrington, Mr? Gyn, Mr. Hill Mr. Perd, Mr. Cage, Mr. Rigby, 
«Serj! Mille, dir Jobn Colpepper; Mr. Bagſhaw, Mr. Pierpaint, Mr. 


„ Mr. Pelham, Sir Robt. Harley, and are to meet this afternoon at eh 


che clock dt the edürt f Wards. 

Mr. PFdeanx” reports the bill concerning che bn Meg and 
te ſtar chamber; returned from the lords at a conference, with ſome ad- 
« ditions, proviſoes, and alterations, the which were bere read, and 


«afterwards committed... OD Lo ndty 7 


v Reſolved „pon the queſtioh, that theſe view? in iy ot ber court 


or courts whatſoever," ſhall be preſented to the lords at a conference.” 


In the zth. addition, and in the 4th. line, after the word, war- 


66 er, that the clauſe there following may be omitted wholly, and 


this elauſe addedꝰifiſtead thereof, viz. unleſit in ſuch! rauſas where, by 
« the ftatutes of this: realm, 'Fhey Baue power and authority to commit or 
impriſon; and that in the warrant for" fueh commitment, \impriſonment 
« or reſtraint th? true cauſe thereof be ſo expreſſed, as the courts. to which 


e fame bat he returried may well judge t heres f. 


„FTbe border made yeſterday for reſuming the cotideciaion- afetho 


«bills concerning the ſtar- Chamber and high commiſſion was read.“ 


ee, And the houſe accordingly proceeded with the d to  theſs 
cc bills returned from the lords and the Committee.-ʒ ä * 
r The lords by meſſage deſite iu preſkut eonference.hy.a condenittee 
ce of both houſes preſently i in the painted chamber, if it may ſtand with 
the convenience of this houſe, - ee tbe bil of the ben 
cc ber,” 48 12 r 
« Mr. Prideaux reports the e HH retired e he, ear at 


a ſecond gms pon to che bin concerning the W and coun- 


* 3” N * 20 U "3% : I : 
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-. < Reſolved, upon the queſtion, That neither the body of the lords 
6 « of the council, nor any one of them in particular, as a privy coun- 
e . ſellor, 


upon Public Afairs, confi eras 7 207 


40 fellor, has any power to impriſon any free born ſubject, except in 
e ſuch caſes as they are warranted by the ſtatutes. of the realm“ 


Sir John Hotham went up with a meſſage to the lords, to deſire a 


« free conference by a committee of the whole houſe preſently, if it may 
* ſtand with their conveniency, concerning the bill of -ſtar-chamber ; 
« and council-board. Brings anſwer that their lordſhips will give a 
e preſent meeting by a committee of the whole houſe: as is:defired.” 

« The amendments, additions and proviſoes to the bill coneetning the 
« ſtar- chamber, now brought from the lords, were twice, read, and upon 


« queſtion aſſented to; and the bill ordered to be amended ' accordingly... 
« And, upon a n eee the pforiloes were ordered to be in- 


cer groſſed . nf c Tori h Amo 
„The aden! Antes and proviſoes to the bill concerning the 
«© high commiſſion, now brought from the lords, were twice read, and, 
«upon queſtion aſſented unto; and the bill ordered to be. amended 
% accordifigly. And upon a ſecond; enen. the proviſoes. were ordered 
«© tO! be ingroſſed.“ Angie RY VE % mew 21509 rononiteg 800: fat 
gti. vice lcta. The/amendments * proviſoes to the ſtar-chamber 
« bill were. read | in a4 ingraſes: copy 5 and ede the queſtion aſſented 
«<<. unto.” WE W NN 

ale ng l vige de. The amendments and, cbt 0 the bill concern- 
e ing the high commiſſion. were x68, and upon queſtion e ol 
« and paſled. 8 
AA meſſage from the lords by Mr, Attorney and Mr. Serj“ . p 
„The lords command this meſſage to be ent in writing (which was 


en firſt · read by Mt. attorney, and then. delivered.to Mr. ſpeaker, 4 
«. verha). The bing bath bean moved upon. the defire, of poth houſes 

« lords. for. bis royal aſſent unt the three bills ſent up this. morn ge. q That 
his majeſty will came this morning, and give his royal afent Wnfo, the bill 
« which concerns raiſing of monies for diſbanding the armin Fer the preſent 
«. eaſe of : the kingdoms, hat in gegaru bit majeſty bath net bern g 45 oe 
ith the partioulars, of the; ot ex, tauv bills, be will dif, of «the 1 

« Tueſday next; and then will give his anſwer.” 

« Lord Palkland is appointed to go to the lords with this meſſage. 

2 « To 


3 untl 


Ames 


1641. 


July 2 p. 
meridiem. 
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To acquaint their lordſhips that this houſe has taken into conſide- 
« ration their lordſhips meſſage; and do conceive that the paſſing of the 
«two bills concerning the ſtar- chamber and high commiſſion, will 
i much expedition to the levying of monies appointed to be raiſed by 
«© the act for raifing of monies for diſbanding the armies &c. and there- 
« Fore to defire their lordſhips that his majeſty may.be moved to give the 

IIS to them all three together with all convenient ſpeed,” 
On the ʒth his majeſty gave the royal aſſent to theſe two bills. 
1a order to complete the hiſtory of the proceedings in the houſe of 
— relative to the court of ſtar chamber, I ſhall here ſet forth the 
following particulars not inſerted in their proper place. 
« November 7th. [1640] The firſt petition which was preferred ws | 
* red in the houſe,/ was that of Suſannah Baſt wic; and afterwards, 
another of Sarab Burton, on the behalf of their reſpective huſbands, 
« coſe priſoners in remote iſlands; complaining of the ſevere ſentence 
of the court of ſtarachatnbet, inflicted upon them in the pillory; and 
ce Oe the petitioners, their wives, were by particular order not to be 
mitted to chine and viſit their huſbands. Whereupon the houſe or- 
* e That their ald Buſbunds ſhall be forthwith ſent for to the parlia- 
4 pn in ſafe cuſtody, by warrant of this houſe, directed to the governors 


the hes ere they ure p Jdner t, and 0 the Captains 'of "the caſtle.- 
15 de aha An and rut db. e "Petr nale _ be bhi an bither | 

: 6c alſo, * * * 
* Ire next etition wid cht ef Yobn n e deevanit to 


- Prynn, cloſe 1 in the iſle of Jerſey, complaining of the 
a COTE i che l de Agäfnſt his maſter, and the cruel putting 
3 11 ir execution ; ; and of his baniſhment to a remote iſland ; deſiring the 
«h {+ WSU fend for Nis maſter; more fully to make known his caſe 
Py and the” houſe” made the like "order" for him as was made for Dr. 
« Ba ich £5 ARK 300% BOL (30G: WE * Wei 
Fr ben whar FAA x is evident hat the houſs ebe tag upter 
Kat Silideration eta? and ade 3 of the equer of dar. 


C chamber, 


upon Public Affairs, confidered.” 3 


chamber, with its great and manifold abuſes, from the 7th. of November 
1640, to the begining of July following, during which time, by them 
ſelves and their various committees, one of which, without ſpeaking of 


the reſt, was compoſed, with other perſons, of men whoſe conſummate- 


learning and profound knowledge of law and government, with other abili- 
ties, have been ſeldom equalled in this or any other kingdom, they received 
the petitions of the parties aggrieved, gave proper orders for their libe- 
ration, and every thing requiſite for the ſupport of their petitions, conſi- 


dered the certificates of their impriſonment, with their cauſes, heard the 
petitioners in perſon, or by counſel, examined their witneſſes and papers, 


and inſpected the records of the enormous proceedings and decrees of this 
court, making the moſt diligent and ſtrict enquiry into the verity and 


nature of all thoſe facts which upon full conſideration were with great 
reaſon held to be the proper grounds of its diſſolution; and in their pro- 
ceeding by bill to declare and regulate the power of the ſtar· chamber 


and couneil- table, and by another bill to reform their unlawful acts and 
proceedings; and by a third, formed of them, which in its progreſs was 


rendered effectual, for regulating the privy council, and taking away the 
court of ſtar- chamber, governing themſelves. with great deliberation and 


adviſement ; and in proper ſeaſon conferring from time to time with the 
lords, whereby they united their wiſdom with their own ; ſo that, not- 
withſtanding lord Clarendons repreſentation, this law was no precipitate 


act of the ſtate, or of the houſe of commons in particular, but the fruit 
of a patient hearing of alt proper parties, a careful examination, mature 
confideration, and conſequent knowledge of all its ſubje& matters, and 
neceflary to the reſtoration of legal e ——_ owe: the chieh: 2 


ends of all good government. 


An intelligent friend informs me that the ein and: papers which 

belonged to this court are no where to be found, being deſtroyed, as he 
ſuppoſes, to prevent their proving to poſterity the particulars of all thoſe 
grievances which: theſe judges impoſed on their fellow ſubjects, under 
colour and in the name of public juſtice, founding their decrees. on their 


paflions, their arbitrary wills, foreign laws, civil or canon, or on any thing 


rather * the proper * of law, equity, or humanity; and 


3 
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whoſe eruelty ſeems to have wanted nothing to complete it but the 


| — and uſe of torture, the uſual companion of the civil law. 


On repeated enquiry, I have to my ſurprize found that the rack or 
brake, brought into the tower by the duke of Exeter for a beginning of 
the civil laws, intended to be introduced by him, the duke of Suffolk, 
and others, is ſtill remaining there: and upon conſidering that ſo long as 
the kingdom endures innocent perſons will be liable to impriſonment 
there, thro' the appearance of guilt, the conſpiracy of others, or their 
public virtue exerted for the advancement of the common-weal, or to 
preſerve it from the dictates of bold ambition, the baneful influence or 
miſconduct of miniſters unequal to their places, or to puniſh and extirpate 
peculition” and corruption, that fell deſtroyer of free ſtates, for which, 
though more dangerous than the ſword of our enemies, numerous advo- 
cates have with fo great effrontery contended, which miniſters have in 
times paſt with impunity practiced, and which being promoted by thoſe 
who ought as far as poſſible to prevent it, by its diffuſion, polutes the 
land with bribery, perjury, fraud, drunkenneſs and idleneſs, thereby ſap- 
ping the foundation of the ſtate, as the great political architects in all 


ages have, for our warning, with united voice declared that the more 
theſe men of noble minds are wanted, the more danger will. attend the 
vigorous exereiſe of their virtues; and when in conſequence thereof they 


find themſelves confined in the ſame place with that horrid inſtrument of 
torture to which the innocent have been ſo often ſubjected, this may 
occaſion ſuch apprehenſions as every ſincere lover of liberty and juſtice 
would willingly prevent that the mildneſs and excellence of the Engliſh 


conſtitution and government have augmented the ſtate i in numbers, Wealth 
and ſtrength, and given to its members that ſpirit which renders them 


invincible. Sir Thomas Smith, after applauding the magnanimity of the 


Engliſh: nation, and cenſuring the torment or queſtion uſed by order of 
the ci law, and euſtom of other "countries, as incompatible with it, 


ſays. . The nature of our nation is free; ſtout of heart, prodigal of life 
«and blond: but contumely, beating, ſervitude, and ſervile torment and 
cs, puniſtitent zit will not abide. 80 in this nature and faſhion our an- 


10 e * have 2 — them as to make them ſtout- 
_ | - N 


— 
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« hearted, couragious, and ſoldiers, not villains and flaves; and that is 
« the ſcope almoſt of all our policy [:]. that the deſign formed by the 
duke of Exeter, and duke of Suffolk, the queens great favorite, and 
- others, of introducing the civil laws, with the actual bringing in of the 
rack for a beginning, by the completion whereof the Engliſß government 
would have been changed, and its dignity diminiſhed, the freedom of the 
people ſubverted, and their bodies ſubjected to dire tortures, was appa- 
rently, in my opinion, treaſon againſt the common- wealth; and yet theſe 
great offenders, who thus conſpired to take away the common right, and 
beſt inheritance of all their follow ſubjects ; and ſupplanting the law of 
liberty, equity, ſafety, and mercy, to debaſe and enſlave the whole king- 
dom, were ſuffered to go unqueſtioned, inſtead of being duely puniſhed 
for: this atrocious crime - that the reign of a mild prince being the proper 
| ſeaſon for deſtroying every inſtrument of intended public cruelty, under 
favour, and a firm perſuaſion that this, which was placed in the tower, 
in order to be employed as the mean of inflicting ſuch excruciating tor- 
ments upon the Engliſh ſubjects, is abhorrent to his majeſtys humane dif. 
poſition, as well as odious to his people, I would humbly ſubmit to proper 
conſideration that this horrid inſtrument, inſtead of continuing an object 
of terror in the capital priſon of a free country, be publicly burned, in 
honour to the mildneſs of his ne enen __ * 1 of 
his ſubjects from all torture. t r hlt | 
_. Our enquiry into the nature, proceedings, and aide of the PE, of 
ſtar- chamber hath, I preſume, clearly ſhewn that the reſolutions of that 
court, which were intended to form, and: have been ſuppoſed to contain 
a complete body of laws touching libels, are void of all proper authority, 
ſo that they cannot be enforced on the ſubject! as/layy, in any ſenſe. what= 
ever, yet I cannot forbear ſaying that it hath ever appeared ſtrange to me 
that lawyers bred up in the regular ſtudy and knowledge of the great and 
fundamental laws of the land, and in juſt admiration of their wiſdom 
and equity, and of thoſe impartial and judicious. explications which, 
conſonant to l Mun ag intent, the a 8 of thy 0 lun et for 
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the public utility, in thoſe times wherein the ſtreams of juſtice lowed free 
and pure, being unpolluted and unreſtrained by the hand of power, 
ſhould through inadvertence acknowledge, or with follicitude contend 
for, the deciſions given in the ſtar-chamber by a colleQion of courtiers 
devoted to the pleaſure of princes of arbitrary diſpoſitions as good autho- 
rities, and in effect laws, at this day. And, in order to prove that the 
arbitrary meaſures of king Fames, ſupported by his council, who under 
different appellations ſerved him for the purpoſes of advice and enforce- 
ment thereof, were advanced to a dangerous exceſs before thoſe reſolu- 
tions were formed in the great caſe of L. P. whoſe authority I oppoſe, 
I defire that, beſides the other matters before mentioned, it may be 
particularly remembered that theſe reſolutions were made in Eaſler term, 
in the third year of the reign of king James, and that on the 17th, day 
of October preceding the proclamation or letters patent afore- mentioned 
were iſſued reſpecting tobacco imported, by which the king aſſumed 
the power of impoſing what duties he pleaſed, of ſubjecting the goods 
of the merchants to forfeiture, and them to ſuch pecuniary penalties, 
and corporal puniſhments as their high offence in not conforming to his 
command ſhould' deſerve ; thereby ſubjecting the merchants to ſuch 
exceſſive fines as the court of ſtar-=chamber ſhould in their diſcretion 
think fit; and moreover to ſuch various, indignant and cruel corporal 
- puniſhments as that court ſhould from time to time in their wonted ſeve- 
riry be enclined to inflict. For my own part I know no language equal 
to the malignity of this proceeding of king James, who by this ſingle act 
of deſpotiſm violated the rights of his ſubjects in their goods, monies, 
and bodies, ſubjecting thoſe reſpectable and uſeful men the merchants of 
on their diſobedience to his lawleſs commands, to ſuch igno- 
minious puniſhments as are unfit to be mentioned with their names, 
hereby manifeſting his injurious notions reſpecting his monarchic autho- 
rity, his luſt of unlimited power, and the contempt and diſhunour in 
which he held the rights, liberties, and people of this kingdom. 
{Notwithſtanding that upon due examination it appears that the two 


ſtar - chamber caſes ſo often referred to long ſince loſt their authority, I 


ſhall proceed to conſider the matter contained in them fo far as relates 
| to 
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to the principal propoſition, after taking notice of the two caſes men- 
tioned by lord Coke, which happened in the reign of Edward III. The 
record or report of the former is imperfect, and therefore it would not 
| ſerve for a proper foundation whereon to reſt an enquiry into the nature 
of libels againſt private perſons, in caſe that was my preſent purpoſe : 
but, after bearing my feeble teſtimony againſt thoſe who proſtitute their 
pens, or the preſs to promote their injurious deſigns, I deſire it may be 
remembered that my concern is not with conteſts between private per- 


ſons, or their conſequent treatment of each other, the amount of that 


general propolition which I would ſupport as beneficial to the public 
being only this, That matters of public concernment are the proper 
Objects of public knowledge.” There is a great and manifeſt differ- 
ence between theſe and the other in their nature, relations and conſe- 
quences. Upon the caſe of Jobn de Northampton it may be obſerved, 
(1) that being an attorney of the court of king's bench, he ſtood in a 
ſpecial relation to the judges ; and as all duties are the conſequents of the 
relations of the parties, they ſeem to have conſidered him as having acted 
an improper part, inconſiſtent with his duty to them, and to have pro- 
ceeded againſt him accordingly. 2. The matter charged upon him, 1 
apprehend, was inſufficient to conſtitute a crime in any common perſon. 
He did not charge the juſtices with having done any thing illegal, or im- 
proper ; but ſaid, that neither the chief juſtice, nor his fellows, would 
do any great thing by the command of the king or queen more than of 
any other of the realm. By the oath of the juſtices made in the ſame 
year wherein this proceeding was had, it was, among other things, pro- 
vided that they ſhould well and lawfully ſerve their lord the king, and 
his people, in the office of juſtice, and do equal law and execution of 
right to all his ſubjects rich and poor, without having regard to any 
perſon, to the kings letters, or any other mans, or to any other cauſe. 
And the words of this attorney might, I conceive, have been conſidered 
as matter of undeſigned commendation rather than cenſure of the judges, 
who being properly left to the free exerciſe of their judgment, it ought 
to be preſumed that they would fully and freely diſcharge their duty to 
the king and his people in every point, upon which no great thing could 
remain to be done in virtue of the kings command, in its nature im- 
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proper as well as needleſs. 3. By the judgment of the court it was de- 
clared, firſt, that the letter contained no truth, that is, in effect, ſaying 
that they would do a great thing by the kings command. Secondly, that 
this letter might cauſe the kings indignation to ariſe againſt the court and 
his juſtices, which would be to their ſcandal. Now, with all due re- 
verence to the memory of theſe learned judges, in my humble opinion, 
it would have been more for the honour of this magnanimous prince, 
under whom the kingdom fo greatly flouriſhed in laws and arms, to have 
preſumed that his indignation was not to be incited againft this honour- 
able court by this general, idle, and impertinent letter; written by a for- 
ward, conceited, and petulant attorney practiſing in it ; and theſe fears 
of poſſible royal reſentment appear to be but a weak foundation of a 

Judgment given for committing a ſubject to priſon : however, theſe judges 
being ſtrangers to the ſtar-chamber ſeverities, they probably ſoon diſ- 
charged him, upon giving ſureties for his good behaviour. 

And now we ſhall in courſe conſider thoſe reſolutions of the court of 
ſtar chamber which contravene a free enquiry into public affairs; and all 
buſineſſes being what thoſe who manage them make them, this enquiry 
of neceſſity compriſes the managers with the matters. The chief of theſe 
teſolutions is the fourth in number in the firſt caſe, and is thus expreſſed. 
1% Tt is not material whether the libel be true, or whether the party 
„ againſt whom it is made be of good or ill fame.” Theſe words, I 
apprehend, contain ſuch a proſcription of truth, and the proviſion of ſuch 
a ſanctuary for weak and wicked men, who, through the unhappy miſ- 
takes of princes, the power and prejudice of miniſters, or the combi- 
nation, or other influence of the Great, who ſometimes ſcruple not to. 
make their country a convenience to themſelves, their adherents and de- 
pendents, ſuſtain public offices, as are inconſiſtent with the Juſt liberty 
and fafety of a free people, and would in effect, under ſome princes, fix 
an indelible character on their unqualified miniſters and their partiſans. 
But we ſhall proceed to the examination of the reaſon - affigned for this 
twofold reſolution, to wit, „ for in a ſettled ſtate of government the 
«© party grieved ought to complain for every injury done him in an or- 
« dinary cautſe of law, and not by any means to revenge himſelf, either 
« W the odious courſe of libelling, or otherwiſe.” T's propoſed equi- 
valent 
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valent of the pen and the preſs will by no means ſupply their place; they 


are profitably employed upon the. nature and foundation of human go- 


vernment, the exellence and defects of their various forms, the parti- 


cular conſtitution of the ſtate of which the author is a member, with 


the means of its perfection and preſervation; and in monarchies limited 
and tempered by laws, in giving their beſt aſſiſtance for clearly dilin- 
guiſhing and preſerving the juſt boundaries between the princes preroga- 
tive and the peoples liberty, both being neceſſary to the common good; 

in the examination and repreſentation of the nature and condition of the 
ſeveral parts of an extended empire, and their mutual intereſts and re- 
lations, with the relations of the whole to other ſtates; in conſidering 
the wiſdom, propriety, and utility of laws, or their defects through 


miſtakes in their formation, or the mutabiliy of human affairs; and, as 


the preſervation of a free ſtate greatly depends on the manners and cuſtoms 
of its members, in pointing out to thoſe who are willing to fave their 
country, and bleſs their poſterity, ſuch manners and cuſtoms as are bene- 
ficial or prejudicial to their ſafety and laſting happineſs; in preventing 
the abuſes of authority or liberty, ſo that the former may not run into 
power and tyranny, or the latter into licentiouſneſs; and in promoting 
the knowledge of truth, the common friend of all, with every thing 


that may tend to the advancement of the common weal; and, after 


examining, with freedom, propriety, and care, public meaſures, and the 


merits or demerits of public perſons, bringing all to the proper teſt, that 


perpetual law, which being made in heaven cannot be repealed on earth, 
SALUS POPULI SUPREMA LEX ESTO. 

The ſtar-chamber reaſon for their reſolution hath no relation to the 
uſe of writing in theſe or any ſimilar caſes, which differ ſo widely from 
thoſe perſonal injuries that may be redreſſed by known ſtanding laws i in 


tie eſtabliſhed courts of juſtice. And, in ſupport of the claim made to 


the free uſe of writing upon public affairs, I ſhall endeavour to evince 


its farther utilaty, by conſidering the conduct of ſome of thoſe princes : 
who reſtrained it, with the benefits that might have reſulted from its 


permiſſion. The moſt glorious empire had by numerous conqueſts been 
formed and extended from Rome by its policy and arms, the ſeveral parts 
being gradually and firmly connected with each other, and with the mother 
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city, the center of the whole, and ihe heart of this great body politic: but 
Conſtantine , moved by the vanity of being the founder of a new city, 
broke up that noble and compact political ſtructure, which wiſdom ac- 
companying the the extenſion of the empire had formed, and time had 
improved, ſtrengthened, and rendered moſt convenient, by his removal 
of the ſeat of empire to Byzantium, which he adorned with the 
ſpoils of many cities. After this he made bare the principal borders 
of the empire, drawing off the legions, and placing them in the pro- 
vinces, where they became effeminate. Now let us ſuppoſe that ſundry 
perſons poſſeſſed of the true Roman ſpirit, had in virtue of the liberty of 
writing freely, in language equal to fo great occaſions, challenged his 
attention, expoſed his policy, and, in effect, roundly told him that by 
his intended diviſion of the capital, and the removal of the ſeat of 
power to ſo great a diſtance from the more warlike nations, it would 
become impracticable to collect and diſtribute the forces of the empire 
for its beſt protection; whereby the whole would be weakened, and Rome, 
the miſtreſs of the world, not only diſhonoured, but in time brought into 
danger of falling into the arms of barbarians—that inſtead of a body 
politic, revered by all nations for its grandeur and excellence, he was 
going to form a double- headed monſter, and that truth being mighty 
above all things, poſterity would conſider him as the deſtroyer a the moſt 
renowned empire, rather than the founder of a city ; this plain dealing, 
natwithſtanding the wonted violence of mean ambition, might pofhbly 
have checked this emperour in the career of his vanity, and inciting 
wiſer counſels prevented his miſpending his time and his treaſure upon 
this vain- -glorious and injurious project. And afterwards in ſtrong terms 
declaring that by his departure from the former wiſe policy, in drawing 
away the legions from the banks of the great rivers, and Kring 
them in the provinces, the empire would be laid open to the incurſio 
of barbarians, and the foldiers, who were its defence, enervated by the 
pleaſures of the circus and the theatre, whereby the. ſtate would be tilt 
farther weakened and endangered, this might have occafioned better con- 
ſideration, and contributed to ſecure the borders. And again; when the 
partiality and perſonal regard of this 3 for his favorites were ſuch 
that he gave them too great authority, and, though he knew their in- 
ä 8 Et 1 _«  Inltiee, 
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juſtice, could not prevail upon himſelf to puniſh them, if he had been 
told that by this proceeding he ſacrificed his own honour, and the welfare 
of his ſubjects to the ſupport of men, who, inſtead of being favoured with 
his protection, ought to feel the weight of his indignation, and that he 
who does not reſtrain the known injuries of his ſervants does in effect 
commit them, this might have cauſed a change in his conduct, and pre- 
vented fo deep a ſtain from being for ever fixed on that character which 


he was ſo ſolicitous to raiſe and preſerve. Though ſurnamed the Great, 


this proceeding was inconſiſtent with all true grandeur, and clearly 
ſhewed that the reaſon by him aſſigned for his ſecond and fourth edicts. 
againſt libels was. illuſory and vain, to wit, that the writers of what he 
| deemed libels ſhould openly accuſe the perſons mentioned in them. 

The edit of Theodoſus the Great, fo full of dignity, clemency and 
favourable regard for the freedom of ſpeech and writing, with the equi- 
table conduct which at length took place of indignant wrath, may attone. 
in ſome meaſure for his intended ſevere treatment of the city of Antioch;. 


but in caſe he had ſome years before publiſhed this edict, through. the. 


indulgence therein contained, he might have been told that it was eſſen- 
tial to juſtice that punichments ſhould be proportionate to offences that 


the offence committed by a part of the inhabitants, in caſting down the 


ſtatues of the empreſs, could by no means warrant the deſtruction of the 
firſt city in the world, with the diſtreſs, and diſperſion of all perſons re- 
maining in it, after many who. were innocent had ſuffered: death together 
with the guilty in expiation of this offence. That the regal law under 
which the emperours claimed all the- authority and. power of the people, 
as containing their conceſſion thereof, could never be intended for the 


deſtruction, but for the preſervation of cities, and that if he executed his? 


purpoſe, inſtead of being conſidered as a great and good prince, all ages 
and nations would ſeverely cenſure this cruel proceeding. Theſe intereſt- 
ing and plain truths might have rouſed the dormant humanity: of this 
emperour, and ſo prevented this great city from continuing ſo long under 
the terrible apprehenſions of utter exti pation ;. and moreover they might 
poſſibly have prevented that horrid cruelty which he exerciſed an another” 
occafion. The inhabitants of Thelſalonica having in a ſedition flain one 
of. 5 lieutenant generals, he abandoned the whole city to the mercy of 


his, 
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| his ſoldiers, who flew fiſteen thouſand perſons before they were-fated 


with blood, involving the innocent in a fame: nn n the 
gunty. 
The moſt learned perſons differing i in n opinions ning ee mo- 


tives that induced Theodgſius to publiſh this remarkable edict, I deſire leave 
to mention my own conjecture, that he was in ſome meaſure influenced 


herein by the oration of Latinus Pacatus. This orator being ſent from 
Gaul to Rome, to congratulate Theodefius upon his victory obtained over 
the tyrant Maximus, on the firſt of September, in the year 391, accord- 
ing to the account of the beſt chronologers, he pronounced his oration, 
addreſſed to the 1 in * ſenate; nm after laying ee things, 


| he ſpake thus. 


Who could compare bimſelf to us in calamity ? We ſuſtained the 
ce tyrant alone, and in conjunction with others. Not to mention the 
& utter deſolation of cities, deſarts filled with fugitive nobles, or the con- 
er fiſcation of the effects of perſons who had ſuſtained the higheſt hon- 
& ours, themſelves put on a level with the vulgar, and a price ſet on 
er their heads, we have ſeen dignities debaſed, men of conſular dignity 


* deſpoiled of their robes, old men ſurviving their fortunes, and the la- 


r mentable ſecurity of infants ſporting even under the ſequeſtrator, 
vrhile at the ſame time though miſerable we were forbid to appear 


« wretched, yea we were even .compelled to feign ourſelves happy; 
and having at home, and in ſecret, entruſted to our wives and children 


« alone the furtive grief, we went abroad with a countenance not ſuiting 


our fortune. For you would hear an informer ſay, why does that man 


* appear ſad? Is it becauſe he is reduced from riches to poverty ? Why 
« is he not thankful that he lives? Why appears this man abroad in 

« mourning? He laments, I ſuppoſe, a brother; but he hath a ſon. 

« Thus we were not permitted to bewail what was loſt, through fear of 

% what remained. We therefore veiled our cloudy minds with ſerene 

countenances, and, like thoſe who having taſted the juice of Sardoan 

« praſs are ſaid to ſmile in death, when over-whelmed with forrow we 
t perſonated the chearful. It is ſome alleviation of calamities to give 


«tears to our evils, and to relax the breaſt with ſighs... There is no 


1 55 „ than to be miſerable without * ſuffered to ap- 
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«« pear ſo. At the ſame time there was no hope of ſatisfying the ſpoiler ; 
« for ſatiety did not, as is natural, follow abundance, the eager deſire of 


cc having daily encreaſed, and what was procured did but irritate the 


« rage of obtaining. As drink encreaſeth the thirſt of ſick perſons ; as 
« fire is not ſmothered but encreaſed by dry fuel; ſo the riches accu- 


« mulated by the public impoveriſhment, ſerved only to ſtimulate the 


« .preedineſs of the hungry mind [u].“ 

And now taking leave of the Romanc, and coming to . che no- 
toriety of the times wherein the free and proper uſe of writing upon 
publie affairs might have been beneficial to prince and people, who can 
have no true ſeparate intereſts, will in a great meaſure render theſe par- 
ticular examinations unneceſſary, which, by reaſon of their nature and 
number, would at preſent be impracticable; nevertheleſs it may briefly 
be obſerved that in the reigns. of Henry VI. and Edward IV. reproachful 
words, idle prophecies, calculates of nativity, rhimes and ballads, ſpoken. 


and made of the king, were proſecuted and puniſhed as treaſon ;. and in 


the beginning of the reign of this latter prince the law of treaſon wag 


fo far extended that one Walter Walker, a citizen and grocer of London, 
was executed in Smithfield as a traitor, for having ſaid that he would 
make his ſon heir to the crown, meaning the ſign of the crown in Cheap- 


[a] § 25. 8 ſe nobis calumitate contulecit? 99 & cum aliis 0 &. foli, 


Quid ergo referam vacuatas municipibus ſuis civitates, impletas fugitivis nobilibus ſolitudines? 


Quid perfunctorum honoribus ſummis virorum bona publicata, capita diminuta, vitam ære tax- 
ata? Vidimus redactas in numerum dignitates, & exutos trabeis conſulares, & ſenes fortuna 


rum ſuperſtites, & infantium ſub ipſo ſectore ludentium flendam ſecuritatem; cum int . 


miſeri vetabamur agere miſexos;.i imo etiam cogebamur mentiri beatosz & cum domi atque ſecreto 
ſolis conjugibus ac liberis credidiſſemus furtivum dolorem, procedebamus i in publicum non noſttæ 
fortunæ vultu. Audires enim dicere delatorem.. Quid ita ille triſtis incedit ? An quia pauper 
ex divite eſt? Non enim ſe vivere gratulatur ? Quid i ita hic publicum atratus inceſtat ? Luger, 
credo, fratrem.. Sed habet filium. Ita fleri non licebat amiſſa, metu reliquorum. Serenos 
ergo nubilis mentibus vultus induebamus, &, ad illorum vicem qui deguſtato Sardorum gramine 
ſucco feruntur in morte ridere, imitabamur læta niœrentes. Eft aliquod calamitatum delini. 
mentum dediſſe lacrymas malis, & pectus laxaſſe ſuſpiriis. Nulla major eſt pœna quam. eſſe 
miſerum, nec videri. Spes inter hzzc nulla prædonis explendi. Nec enim, ut natura ſert, 
copiam ſatietas ſequebatur, creſcebat indies habendi fames, &-parandi rabiem parta irritabant. 


Ur ægrorum ſitim potus accendit, ut ignis arentibus non obruitur, ſed * ita coactæ 


publica egeſtate divitiæ inn, jejunæ mentis acuebant. 
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fide. This putting of an innocent man to death for a meer jeſt was, an 
act of tyranny, accompanied with ſuch proſtitution of public juſticę as 
greatly diſhonoured the juriſprudence of the kingdom. And although 
I would by no means attempt to juſtifie or excuſe opprobrious or indecent 
words ſpoken or written of the king, in proſe or verſe; yet I am wholly 
unable to” reconcile the various. proſecutions and puniſhments for the 
other offences, which took place in the reign of Henry VI. with the law 
of the land, or with that impunity. which was vouchſafed to the dukes 
of Exeter and Suffolk, and others, with reſpect to their atrocious crime 
in bringing in the rack for a beginning of the civil laws. All bodies 
politic, as well as natural, are indued with the principle of ſelf- preſetva- 


tion, and this principle, 1 preſume, is inherent in every individual conſi- 


dered in his ſocial as well as natural ſtate; and therefore I conceive that 
every man when he found that theſe audacious offenders, encouraged by the 
aſſurance of that royal favour which they abuſed, had actually begun their 
intended ſubverſion of the common laws and liberties of the kingdom, 
which were ſo well ſuited to the genius and diſpoſition of its inhabitants, 


through the enjoyment whereof it had ſo greatly flouriſhed; and that, in- 
ſtead of the former ſafety touching his life, limbs, and eſtate, the whole was 


now to be ſubjected to a new regimen, and to unknown difficulties, diſtreſs 


and danger, had good reaſon, in order to his preſervation in common with 


others, by words or writing to cenſure the injurious proceeding and deſigns 
of theſe public perſons, and make every ſuch repreſentation of the nature 
and conſequences thereof as might. tend to obviate this impending cala- 
mity ; and it is poſſible that a full, clear and decent repreſentation of the 


great unfitneſs and danger of thoſe councils, connections and dependan- 
ces that took place in this princes court might have alarmed the chief 


parties, and prevented the tragical effects of the conduct of an imperious 
intriguing queen, who by her inſidious arts having obtained the ſole 
command,'after deſtroying the kings friends, governing by her paſſions, 
embroiled the whole kingdom, in conſequence whereof. the king loſt his 


liberty and bis life, being the laſt prince of the hou * ee which 
| had made the e figure in Farne. | 
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The avarice of Henry VII. was ſo inſatiate, that, if the ſtar-chamber 
court had not exiſted, and writing freely had been allowed, the ableſt 
pens, I conceive, could not have checked it ; for having obtained the unjuſt 
and injurious act aforecited, by force whereof Empſon and*Dudley, and 
ſuch juſtices of peace (corrupt men) as they cauſed to be authorized» 
during ſo many years, committed moſt grievous and heavy exactions and 
oppreſſions, he continued to receive the fruit of the whole, by theſe and 
other like oppreſſions and injuſtice collecting vaſt treaſures ; fo that lord 
Cole, in his chapter of Wards and Liveries, ſays, by the cloſe roll 1 in 

« anno 3 Hen. VIII. it appeareth that the king left in his coffers fifty 
„ and three hundred thouſand pounds, moſt part in foreign coin, which 
„ in thoſe days was not of leaſt value.” Ni facit per akterum facit per 
%; and theſe oppreſſions being committed and enforced in the name, by 
the authority, and to the uſe of the king, he was the oppreſſor: but 
although greedy avarice, ſupported by an unjuſt law, was regardleſs of 
theſe grievances ;- yet a true and proper public repreſentation of the ſtate 
of the diſtreſſed, with a thorough examination into the nature of that in- 
Jurious act, which was the ſource of their ſufferings, might have occaſi- 
oned ſuch a juſt and general conſideration of the whole matter as in its 
| Conſequences would have cauſed a repeal of this act by the parliament in 
being, or on failure thereof have influenced the kingdom to chuſe ſuch 
repreſentatives as having better knowledge and greater regard for. funda- 
mental laws, natural juſtice and equity, and being animated with true 
public ſpirit, would have examined with diligence into theſe manifold 
grievances, and fruſtrating and avoiding all the arts, influence and ma- 
nagement of this ſubtle prince and his agents, would have prevented this 
oppreſſive act from continuing in force til after his death. . 
Conſtantine the Great by his failing to puniſh the injuſtice of thoſs 1 to 
whom he gave too great authority has to this day ſuffered in his memory, 
although it was never ſuggeſted that he availed himſelf in the leaſt mea- 
ſure of their miſdeeds, where as the greateſt genious, being more inclined 
to adulation and palliation than to a ſtrict obſervance' of truth, the ſoul 
of hiſtory, hath beſtowed upon Henry great and unworthy commendation, 
This hiſtorian ſpeaking of the parliament held in the third year of this 
kings reign, fays that according to the lord chancellors admonition there 
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were that parliament divers excellent laws ordained concerning the points 


which the king recommended ; firſt the authority of the ſtar chamber 
which before ſubſiſted by the ancient common laws of the realm, was 


confirmed i in certain caſes; and after relating the particulars of the ſuffer- 


ing of Sir William Stanley, who had ſaved the kings life, and ſet the 

crown upon his head, he writes thus, “ the fall of this great man, being 
« in ſo high authority and favour (as was thought) with the king; and 
« the manner of carriage of the buſineſs, as if there had been ſecret 
« inquiſition upon him for a great time before; and the cauſe for which 


« he ſuffered, which was little more than for ſaying in effect, that the 
« title of 7ork was better than the title of Lancaſter, which was the caſe 


« almoſt of every man (at the leaſt in opinion) was matter of great terror 


* amongſt all the kings ſervants and ſubjects; inſomuch as no man almoſt 
« thought himſelf ſecure, and men durſt ſcarce commune or talk one 


« with another, but there was a general diffidence every where: which 
% neyertheleſs made the king rather more abſolute than more ſafe. For 

« bleeding inwards, and ſhut vapours, ſtrangle ſooneſt, and oppreſs moſt.” 
% Hereupon preſently came forth ſwarms and ae libels (which 
© are the guſts of liberty of ſpeech reſtrained, and the/ females of ſedi- 


Wo tion) containing bitter invectives and ſlanders againſt the king, and 


« ſome of the council: for the contriving and diſperſing whereof (after 


% great diligence of enquiry) five mean perſons were. caught up and 


% executed.” And coming to the twenty third year of his reign he 


writes as follows, . And hearing alſo of the bitter cries of his people 


© againſt the oppreſſions of Dudley and Empſon, and their complices, 
partly by devout perſons about him, and partly by public ſermons 
« (the preachers doing their duty therein) he was touched with great 
« remorſe for the ſame. Nevertheleſs Empſon and Dudley, though they 
«© could not but hear of theſe ſcruples in the kings conſcience; yet, as 


jf the kings ſoul and his money were in ſeveral offices, that the one 


« was not to intermeddle with the other, went on with as great rage 


«© as ever. For the ſame 23d. year was there a ſharp proſecution againſt 
« Sir William Capel now the ſecond time; and this was for matters of 


« miſgovernment in his mayoralty ; the great matter being that in ſome 


4 . eee he had taken knowled 8e of falſe monies, and did not his 
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&« diligence to examine and beat it out who were the offenders. For this 
« and ſome other things laid to his charge he was condemned to pay 
„%% 2000; and being a man of ſtomach, and hardened by his former 
« troubles, refuſed to pay a mite, and helike uſed ſome untoward ſpeeches 
« of the proceedings, for which he was ſent to the tower, and there 
« remained til the kings death, Kne/worth likewiſe, that had been 
«© lately mayor of London, and both his ſhzriffs, were for abuſes in their 
* offices queſtioned, and impriſoned, and delivered, upon ( roo00 paid. 
% Hanis, an Alderman of London, was put in trouble, and died with _ 
« thought and anguiſh, 'before his buſineſs came to an end: Sir Lawrence 
« Ailmer, who had likewiſe been mayor of London, and his two ſheriff, 
« were put to the fine of £ 1c. And Sir Lawrence for refuſing to make 
«© payment, was committed to priſon, hn he ſtayed til Empfon himſelf 
« was committed in his place.” 

Nevertheleſs he begins this princes character in theſe words. “ This 
« king (to ſpeak of him in terms equal to his deſerving) was one of the 
e beſt ſort of wonders; a wonder for wiſe men. He had parts both in his 
e virtues and his fortune not ſo fit for a common place, as for obſerva- 
« tion. Wann he was religious, __ in his affection and obſer- 
= yance.” . 

The Nate proſecutions and „ in this reign, and] in the reigns 
of Henry VI. and Edward IV. wherein writings and words criminal, 
and even innocent, were perverted or aggravated and inhanſed into treaſon, 
and matters were brought to ſuch a paſs, that, uſing the words of king 
"Henry TV. to his firſt parliament, it may be ſaid, that * no man knew, | 
„ as he ought to know, how to do, ſpeak, or ſay, for doubt of the pains 
of treaſon,” ſhew the neceſſity of adhering to a certain boundary of this 
great crime, and © how dangerous it is by conſtruction and analogy to 
'« make treaſons where the law [25 Edward III.] has not done it; for 
«© ſuch a method admits of no limits or bounds, but runs as far as the 
« wit and invention of accuſers, and the ene and deteſtation of 
« perſons accuſed will carry men [ wi. 
Notwithſtanding the notoriety of that great love chat FORM Henry VIII. 
had of power and profuſion, the parliament which he convened in the 


[w] Hales pleas of the Crown, Part I. Ch. 21. : ; 
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thirty-firſt year of his reign were ſo devoted to his wall that they paſſed 
an act in theſe words. | 
% The king for the time being, wich the rin of his — or the 


e more part c of them, may ſet forth proclamations under ſuch penalties 


« and pains as to him and them ſhall ſeem neceſſary, which ſhall be 
« obſerved as though they were made by act of parliament ; but this 
« ſhall not be prejudicial to any perſons inheritance, offices, liberties, 


% goods, chattels, or life; and whoſoever ſhall' willingly offend any 


« article contained in the faid proclamation, ſhall pay ſuch forfeitures, 
« or be fo long impriſoned as ſhall be expreſſed in the ſaid proclamation ; 
« and if any offending will depart the realm, to the intent he will not 


6 anſwer his ſaid offence, he ſhall be adjudged a traitor.” 


Certain words [x] ſpoken or written of the king had ſome — befors 


been made treaſon ; but by this act he was enabled, with the advice of 


the more part of his council, to create new offences, in word writing 
or deed, at his pleaſure. The grant of fo large a portion of deſpotic 
power to the king was ſo great and manifeſt a breach of the conſtitution 
of the kingdom, made by thoſe who were under the higheſt obligations 
to do their utmoſt to preſerve it, as would fully prove. if it were wanted, 
the fallibility of parliaments, and the utility of writing freely for their 
fakes, or rather for the ſake of their conſtituents, for whoſe. uſe they 


have their political exiſtence, without having recourſe to the unconſtitu: 


tional, dangerous, and injurious acts paſſed in the reign of Henry VII; 
and what was objected by ſome public ſpirited perſons i in, Scotland to 
thoſe acts which aſcribed. to their king ſuch exorbitant powers, to wit, 
that they were . obtained from parliaments by the too great influence 
*«« of their monarchs, and the too great puſillanimity of parliaments, who 
'« could not reſigu the rights and privileges of the people, ſince they have 


4 no warrant from them for that effect, might well have been objected 


to the act which gave the force of laws to the proclamations of the king 


4 


Coming to the _ uf. queen 5 let v us obſerve. that the — iſ 
clergy, when poſſeſſed of that plentitude of power which is ever the 


[+] To ie, ES ſchiſmatic, infidel or uſurper a the Cir, 5 
| | by chief 
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chief object of their deſire, have exerciſed their tyranny without any | 


other bounds or remiſſion than ſuch as might ſerve to continue or to re- 
ſtore and ſtrengthen it. Paſce oves meant rege mundum; and their arts 
and ſeductions being equal to their manifold oppreſſions, tyranizing 
over the minds, and conſequently over the bodies and- eſtates of men, 
to raiſe their ſupreme dominant ſtate they ſubjected. all princes, poten- 
tates, ſtates and perſons i in chriſtendom, and to preſerve and enforce their 


i power and their laws they maintained under reverend names innumerable | 


troops at the expenſe of the princes whom they governed, and the people 
whom they enſlaved ; the regulars. being the popes ſtanding forces, and 
the ſeculars his militia, the former being computed to amount to two 
millions at leaſt ;. the cruelties practiſed by Chriſtian princes acting under 
their influence being chargeable on them, who proſtituted the beſt reli- 


gion to the worſt purpoſes, and who improving in ſubtilty and ſeverity, 


when the voice of truth- was heard- complaining of theſe grievances, to 


ſecure their | tyranny, and ſilence her, whoſe invincible; arguments, if 


heard, would overthrow it, deviſed a new ſpecies'of. cruelty,. the prohibi- 
tion of publiſhing books without their licenſe. The uſe of theſe fetters 
on the mind, with its noble productions, was adopted by the court of 
ſtar- chamber, and afterwards by the ſecond, long, or penſionary parlia- 
ment of king Charles II, who by their act paſſed in the fourteenth: year 
of his reign | y }, after prohibiting the printing of any heretical, ſeditious, 


ſchiſmatical or offenſive books or pamphlets, &c. provided that no private 


perſons ſhould print, or cauſe to be. printed, any book or pamphlet, unleſs 
the ſame were firſt licenſed according to the directions therein contained, 
and that the kings meſſengers by warrant under his majeſtys ſign manual, 


or under the hand of one or more of. his principal ſecretaries of ſtate, 


| ſhould have power, with a conſtable, to take ſuch aſſiſtance as they 
ſhould think needful, and at. what time they ſhould think fit to ſearch 


all houſes and ſhops where they ſhould know, or on probable reaſon 


ſuſpect, any books or papers to be printed, bound or ſtitched, eſpecially 
printing houſes, &c. to view what was there printing &c. and to examine 
n the ſame were licenſed &c. with n to ſeize books i imprint- 


[5] Cap.. 33. 
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ing without licenſe, together with the offenders, and to carry them before 
one or more juſtices of the peace, to be by them committed to priſon, 
there to remain until tried and acquited, or convicted and puniſhed; 
and alſo provided that in caſe theſe ſearchers ſhould find any books un- 
licenſed which they ſuſpected to contain matters contrary to the doctrine 
or diſcipline of the church of England, or againſt the ſtate and govern- 
ment, they ſhould ſeize upon ſuch books, and carry them to the arch- 
biſhop of Canterbury or biſhop of ' Londen, or to one of the ſecretaries of 
ſtate, who ſhould take ſuch further courſe for their ſuppreſſion as to 
them ſhould ſeem fit; ſubjecting all printers &c. for the firſt offence to 
the difability of exerciſing their trades for three years, and for the ſecond 
offence to perpetual diſability, with ſuch further puniſhment by fine, 


3 impriſonment, or other corporal puniſhment, not extending to life or 


limb, as the juſtices of the court of kings bench, of oyer and terminer, 
or of afſize, or Juſtices of the peace in their quarter ſeſſions, ſhould 
bien fit to inflict. This act was made to continue in force two years; 
and by ſubſequent” acts paſſed in the ſixteenth, and in the ſixteenth and 
ſeventeenth years of this kings reign, it was continued from time to time, 
and in che ſeventeenth year it was continued to the end of the firſt ſeſſion 
vf the next parliament; fo that it expired in the month of May 1679 ; 
Und by an act paſſed in the firſt year of che reign of king James II it was 


_ tivived, an det med for” eee 2 1 the mae of 115 
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By this law it is bane the makers 67 it orifice on | the oy ſock 
ſeveral ſevere regulations and penalties nearly affecting the ſubjects in 
their HBabitations, trades, monies, liberties and bodies, deviſed by the 
court vr themſelves.” It has been faid that they litterally followed the 
principles of archbiſhop Laud, which had cauſed the troubles in the late 
reign, ind this law evidently correſponds with that aſſertion. Whether 
many of them were at this time court penſioners ſeems to me ſomewhat 
doubtful : but of the king it may be ſaid, that about the time of making 
this act he negotiated with Lewis XIV. in order to receive a ſum of 
money by way of loan, to affift him in his preſſing neceſſities, which 
« would mm PR. him, without 229 conſiderable pre) judice, to wait 
9 « the 
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« the payment of the gratifications of his parliament,” [z]—that he fold 
Dunkirk to France to ſupply his profuſion—that i in the early part of his 


reign he acquieſced in the injurious and dangerous ſeizure which the 


French king made of Placentia in Newfoundland—that in the year 1667, 


by the treaty of Breda, he ceded to France Nova Scotia, the ancient 


and rightful inheritance of his crown, whoſe chief value was derived from 


its relation to the fiſhery, and which Cromwel having by arms reſtored 
to the kingdom, France by her force or arts could never regain during his 
| uſurpation—that i in the latter part of his reign he ſubmitted to the noto- 
rious encroachment made on a conſiderable part of the ſea-coaſt of the 


American continent belonging to the Engliſb, by the French king, who 
in ſupport of this encroachment, and in open defiance. of all right and 


Juſtice, ſeized and confiſcated the Engliſb fiſhing veſſels at his pleaſure ; 
and having during his exile applied himſelf particulary to navigation, and 
the building of ſhips, in which he had made great progreſs, biſhop 
Burnet writes thus, His contributing ſo much to the railing the great- 
ee neſs of France, chiefly at ſea, was ſuch an error; that it could nat 
„ flow from want of thought, or of true ſenſe. Royvigny told me he 
« defired that all the methods the French took in the increaſe and con- 
4 duct of their naval force might be ſent him. And, he ſaid, he ſeemed 


* to ſtudy them with concern and zeal. He ſhewed what errors they 


% committed, and how they ought to be corrected, as if he had been a 
< viceroy to France, rather than a king that ought to have watched over 
« and prevented the progreſs they made, as the greateſt of all the miſchiefs 
« that could happen to him, or to his people [a]. And in the reign 
of king James II. the French king avowed and maintained his.encroach- 
ments on the Engliſb fiſhing ground on the continent, and continued his 
vſurpations upon Newfoundland, and the fiſhery there, without moleſta- 
tion of king James, who with his anceſtors neglecting to preſerve and 


ſupport the rights of the Engliſb in this important quarter, the French 


encouraged by their various acquiſitions formed in this reign a deſign of 
making themſelves entire maſters of the . American cod-fiſhery, which 
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| 'procetdings required thoſe free expoſtulations 'and repreſentations which 
the truſtees. of the people had ſo ſeverely reſtrained I ſhall ſubmit to the 
4 Judi icious and impartial reader, without conſidering the delign or attempts 
of king James to ſubvert the religion liberty and laws of his kingdom, 
which called for the nobleſt efforts of the moſt heroic minds to expoſe 
them, and for the effectual proſecution whereof ſuch doctrines touching 
Mbels wete advanced on the kings behalf, and ſupported by ſeveral of his 
Judges, as by their admiſſion and operation would, I conceive; ſerve to 
"cenſure and condemn every writing relative to the ſtate that ſhould be 
4diſagreeable to any prince, however innocent or laudable they might be. 
But addrefling myſelf again to the eccleſiaſtic Roman emperours, whoſe 
| tyranny was ever accompanied and ſtrengthened by their confident claim 
to divine inſpiration and infallibility, and whoſe cruelties were ever ex- 
erciſed in the name of Almighty God, the fountain of all goodneſs, whoſe 
Jaws are founded in righteouſneſs, juſtice, equity and mercy, notwith- 
ſtanding their empire was ſupported by the moſt refined policy and ſuch 
numerous forces, with what was ſtill more powerful, the violent prejudi- 
ces of the people, at length Truth being introduced by Time, aſſiſted 
by her intelligent and faithful friends, they, being in ſome places per- 
mitted to appear and act with vigour, and in others through the noble- 
neſs of her cauſe, and the excellence of their fortitude, facing all dan- 
gers, and breaking through all reſtraints, aſſailed theſe tyrants with ſuch 
judgment foroe and ſpirit, that they reſcued ſeveral nations out of bond- 
age, and reſtored them to the dominion of truth, which makes all men 
as free as is conſiſtent with their welfare, and ſhaking this tyranny to 
its foundations reduced the tyrants to that better conduct which from 
their plenary eſtabliſnment they never obſerved but through necellity ; ; 
and 1 preſume that knowledge of che truth, to which a free enquiry is 
requiſite, is as neceſſary to the enjoyment of civil, as religious rights. 
With reſpe& to the paſſages cited from the Holy Scriptures, they will 
not ſupport the ſtar-chamber reſolution for rejecting the truth, of which 
they make no mention; but, inſtead of a tedious and unneceſſary diſ- 
euſſion of theſe ſeveral paſſages, after obſerving that the inhibition to 
| Lens the ne: ＋ "ho ey eeuc in the law of Mz oſes, appears to 
| * me 
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me to be of uoiverſal and perpetual obligation, the common good of 
every ſtate tequiring that, inſtead of curſing, the ſubjects ould revere 
and honour their chief ruler as, far as may be, whoſe title to this defir- 
able reverence and hongur will at all times, I conceive, be beſt ſecured 
by his paternal conduct, I ſhall in defence of truth adduce the following 
paſſages. Thou cameſt, down alſo upon mount, Sinai, and ſpakeſt 
with them from heaven; and gayeſt them right e and true 
« laws, good ſtatutes and commandments.” Nebem : ix: 13. By 
«© mercy and truth iniquity is purged.” Prov. xvi: 6. Wo unto them 
that call evil good, and good evil; that put darkneſs for light, and 
light for darkneſs ; that put bitter for ſweet, and ſweet for bitter :” 
Iſaiah v: 20, * they are not valiant for the truth upon the earth; for 
they proceed from evil to evil, and they know not me, ſaith the 
« Lord.”  Ferem. ix: 3. We are ſure that the judgment of God is 
<6 according to truth. Rom. ii: 2. For \ we can do nothing againſt, the 
truth, but for the truth. ” 2 Cr. xiii; 8. An free and law ful governments 
are founded in truſt, and frame your government as you pleaſe, after 


completing your politic with the aid of the wiſdom and experience of all 


ages and nations, for its execution it will finally reſt in truſt, Donec ho- 
mines erunt vitia; and notwithſtanding the ſacred nature of this truſt 
the hiſtories of all countties too clearly prove. that authority i 1s apt to run 
into power, and power into tyranny , wherefore the, uſe of every mean of 
preventing this malady is deſirable: and one of the chief points of ex- 
cellence of the Britiſb conſtitution conſiſting in the frequent, opportunities 
which it gives to the people to chuſe new truſtees, a faithful repreſentation 
of the conduct of the former, and of the ſtate of the times, which may 
| loudly call for the choice of men of the greateſt honour, ſenſe and; experi- 
ence, with ſuch diligence as to delight in examining to the bottom eyery 
point of public welfare, without confiding in the repreſentation of others. 


which, may. be imperfect, erroneous, or illuſory, may excite their, ſerious 
ble 
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From what has W ſatd, 8 the le. Gather, refleions, it will, 
1 apprehend, plainly appear that in many.caſes of great, importance the 
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preventing the impending im 'rilchiefs, or rediefling the grievances of pub. 
lic ſocieties, wherein no other means can'be' purſued to any effect, and in 
many other caſes an afſiſtant to proper meaſures proſecuted for the advance- 
ment of the public welfare; and it is needleſs to ſay that theſe advanta- 
ges are to be derived from the illuſtration and maintenance of truth 
againſt, all opponents ; "nevertheleſs, with reſpec̃t to the ſtar- chamber 
doctrine, that the truth of a writing proſecuted as a libel is not mate- 
rial, I ſhall farther obſerve, 1, that the author of The 'Dodrine of 
Libels diſcuſſed”, who ſeems to have ſearched into all Engh/ antiquity 
for precedents of judgments. given in violent times, to be ptoduced in 
terrorem ; for he adduces ſeveral which, by his own confeſſion, are not 
law at this day, among other things, vrites thus in his introduction; 
but undoubtedly ſlanders Which might do miſchief, [words of great 


66 latitude] whether true or falſe, were puniſhable by the old common 


« Jaw,” without chewing one precedent'sr authority for this purpole ; ; 
wn Io Cote, or the ſtar- chamber judges, having produced none to this 
it may de conchiqed, 1 conceive, that thete: are none to be found. 


it ſeems to have been A point fully. ſettled white in 005 of ſlander the 
defendant might well juſtify His ſpeakihg'of the ſlanderous words charged 
2 Him, by an werment that they wete true. 3, that ſpeech and writ- 
ng are nok öf ednttary natures,” büt differ only in degree of certainty and 
permanence, and in the mode of conveying to the intellect the ſame ob- 
Je& of conſideration; wherefore J confeſs it has ever appeared ſtrange to 
55 that the ſame truth ſhould be lawful when orally delivered, and cri- 
minal when reduced into writing. 4. Lord Coke, in his 2d. Inſtitute, calls 
truth the mother of juſtice; and afterwards he cites, with approbation, 


a — old and excellent rule, veri as, d * dicitur, a Deo et. Truth, 


by whomſdever ſpoken, is from God.“ - 5. that on the tryal of the 
ſeven bimops ſor a libel, in preſenting their petition: to the king, Mr. 


Jjuſtice Powell; Who by his conduct acquired perpetual honour; after 
hearing this ſtar- chamber caſe de libellis famoſis cited and relied on, and 
every thing that was poſfible ſaid for the rejection of truth, as immaterial, 


ſpoke thus to the jury. Gentlemen, to make it alibel it muſt be 1 


* it muſt be maticious.; 93 to ſedition.” ie; | 
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The Qar: chamber reſolution touching the indifference. of truth was 
ſuitable to their other conduct, being in effect a law made in their own - 
defence. On the 17th.- of October, when! fitting at the council- table, 
they had concurred with the king in that ſevere and indignant order 
which he publiſhel' reſpecting the merchants importing tobacco; and in 
Eaſter term following; when ſitting in the court of ſtarꝭ chamber, they 
made this reſolution, whereby they ſubjected ſuch ſuffering merchants as 
mould in writing complain of any part of their conduct relative to this 
illegal proceeding to — nete enen puniſhments as they ee 
think fit to impoſe. Ur „eth ot nary un Hoem stk 10 $06) is: * 
Ihe definition Liver "of a libel in this ſtar-chamber caſe, ſo far as re- 
lates to the preſent purpoſe, without conſidering the point of falſity, 
ſeems rather imperfect, to it, A ſcandalous libet in ſcriptit is when a 
writing is compoſed or publiſhedito-the-ſeandal-or contumely of another, 
which words do not neceſſarily include the evil intent of the writer; but 
may relate to the caſual or undeſigned effect of the writing. The defini- 
tion cited from Bradon, and by him taken from Fuſtinians Inſtitutes, docs 
not contain the words: doſgue maln 7 ge quid erum fieret, which 
made part of Juſtinians definition. I mention, this for the flake. of the 
next point to be conſidered, the malice of the writer, with its proof, whoſe 
place many. would ſupply. with preſumption. Dr. Ridley [3] ſays © A fa- 
« mous libel is where a man hath of malitious purpoſe writ, compoun- 
«ded, or ſet out any thing to the infamie of another, without a name, 
% or with a name.” Sery. Hawkins, ſays, * That a libel i in a ſtrict ſenſe 
4 js taken for a malicious defamation, expreſſed either in printing or 
« writing, and tending either. to blacken the memory of one who is 
«« dead, or the reputation of one ae eren to e him tapuhlic | 

« hatred, contempt, r ridicule [c]. 3009 25 ch vin 0 
With reſpect to the malice of the, mater, Schulte, in | his Turi pro 
dentia Vetus, Ante-juſtinianea, upon the words of . Caius*, aut injuriam 
Fecerit, explained by the comment of Aleander, „By hand, or words, 
4% or writings, gives the following comment of Oseltus,, Now to do 
10 an injury It is required that ſome of thoſe things which we. have ſpoken 
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* be. done for the fake of contumely, and with a deſire of doing an injury; 
, for if an intent to do an injury be wanting it pertaineth not to this 
4 action, Marevver it is alſo requiſite that the perſon, 'be innocent. to- 
+ whom the injury is dane.” |: Mr, juſtice Rallaway, in the cafe of the 
ſeven biſhops, obſerved to the juty that « the end and intention of every 
Haction is to be conſidered,” and then applied this rule to their caſe; 
Sir George 'Mackenzze writes thus, He who finds an infamous libel, 
«/ and fhews it, tho to one: only; is puniſhable, if -malice or deſign can 
be proved, elſe not 3 for there is nothing more ordinary, nor more inno- 
« cently done, for the moſt part, than to ſhew ſuch. libels. Whether 
Aulus mulur & animes itzjuriandi (a deſign to offend) be preſumed in 
* this: deli, og muſt be proved, is much controverted. Bertaz. canfil. 
2 2370 affirms: chat it is preſumed. beer quæſt. 295. affirms it is not 
d, Bat muſt be proced : and I encline to this laſt opinion, 
a fameus Rbels are not now ſo much reſented as formerly, cuſtom 
having much allayed the pique which uſd to enſue thereupon; and that 
duſtom defends from all guilt in ehm cafe is molt learnedly maintained 
: er. 54. where it was. found that ſtationers were abſolved: 
«i ' (8k Infartiousliblls, - becauſe all ſtationers uſe to ſell 
Auch der- g er eib ef Dr. Brown, Trin. 85 Ane B. R. in an 
information. againſt him for a libel called © The country parſons advice 
to iny Eord Keeper,” it was held that an information will lye for 
ſpeaking i Y and Mr. Attorney Haid twas laid to be wrote 
A irbuich, and he ought to have fhewed at the trial that he did not 
« intend'ts frandalize thiem; and the fury are judges « 220 . was | 
done, and Wer here wund the ill intent le. N 
nete, g, e ect party accuſed of writin g « libel, 
the jnrors, ſume, are competent. judges of the falſity, m , and. 
| pa rear fr hem "of the book; pamphlet or paper in qu ian, : with: its: 
Contents. — Fapprehend,” correſponds with their original inflitation: - 
Several learned perſons have ſuppoſed: that trials by jury have taken place 
| po rt from time immeme rial, whereas it feems probable: that they 
ves Mer im che th ef Erbe, who, according to the Savilhaj. 
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account, began his reign in the year 979, and died in the year 1016, 
to whole reign the following ordinance is referred. In fingultis centuriis 
 comitia ſunto, atque liberæ conditionis viri duodeni, ætate ſuperiores, una cum 
 prepofito ſacra tenentes jurento, ſe adeo virum aliquem innocen tem haud dame 
naturos, ſontemve abſoluturos. Lord Coke cites this ancient record from 
Lambard, ſaving the words, ſe adeo, virum aliquem innocentem haud damna- 
turos, fontemve abſoluturos. Mons Argot ſays, that about this time the 
inhabitants of towns and cities in France obtained the privilege: of being 
tried by their peers; this cuſtom being probably begun by the inhabi- 
tants of epiſcopal cities and other free- men, Eyery crime is the tranſ- 
greſſion of ſome law, the judgment whereof neceſſarily comprizes the 
law, with the fact; and as all perſons are preſumed to know the laws 
and are therefore punifhable for the breach of them, ſo the jurors when 


ww 


a breach: ſhould come in queſtion were preſumed to have knowledge 
| ſuitable: to their inſtitution. By the great charter it is provided that no 
free-man. ſhall be condemned but by lawful judgment of his peers, 
whereby, in the plaincſt terms, effectual proviſion is made that every man 
when charged with a crime ſhalt be tried by his peers, who have powet 
to condemn or abſolve him, this proviſion being apparently made as well. 
for the commons as the peers of the realm. | i os BA 
The defire of king Fames to introduce and eſtabliſh the Papal. tyranny 
with his- own was ſo vehement, that he could not brook the noble check. 


's 


which the ſeven. biſhops gave to the progreſs of his ſuperſlition and am- 


” 
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« itſelf, or a thing of great innocence ;” and after advancing theſe prepo= 

ſitions, 1, „ that no man can take upon himſelf to write againſt the 

„actual exerciſe of the government. unleſs he has leave from the go- 

<< vertiment, but he makes a' "libel, be what he writes true or falſe. 
«<5, That no private man can take upon him to write concerning the 

. government at all; and giving his reaſons, ſuitable to his poſitions, 

he cleatly held this petition to be a libel ; nevertheleſs not one judge upon 

the bench ꝗqueſtioned the propriety of the juries judging of the whole 

mmatter, and giving a general verdict thereupon, though it has of late 

been publickiy inſiſted that they ought to have found a ſpecial verdict, 

and not taken upon "then" to "Ueterinilit' whether: this | cried was a 

libel or not. Ai aan 

An Bufbellc caſe; 22 Car. ut. 1 F | ' Gb nature «of his trial by 10 5 was | 
| thoroughly | Examined and *confidered by the court of common pleas, 
and upon conference with all the judges. | Upon a writ of habeas corpus 
iſſued by thut ebürt, on behalf of Edward Buſbell, and directed to the 
meriffs of Lonum, they returned that at the court of oyer and terminer, 
neid for dhe erty of Bade at juſtice hall in the Ol Baihy, he was com- 
mitted: t6YHe goal of Neugare, by virtue of an order of that court, 
vrhereby it was ordered that a fine of 40 marks ſhould be ſeverally im- 
| poſed bre and eleven other perſons, being the twelve jurors ſworn and 
charged to try ſeveral iſſues joined between the king and William Penn 
and a e for certain tteſſ aſſes, contempts, unlawful aſſemblies 
and tumülts made and perpetrate by them, together with divers other 
unknown perſoris, to the number of three hundred, unlawfully and tu- 
multdouß) aſſembled in 'Gract-Churth-ſtreet, to the diſturbance of the 
. > Whereof the faid Penn and Mead were then indicted, to which 
. imäberatent they pl leaded not guilty ; for that they the ſaid jurors the ſaid 
"Penn ind Mad of the ſaid treſpaſſes &c. contrary to the law of the King- 
dom, to full and manifeſt evidence, and to the direction of the court in 
b. ver of law, in court openly given and declared,” acquited, in con- 
--tempt of the and his laws, and to the great obſtruction of juſtice, 
pen to ee e of all other 3 Jurors ap Me in e & caſe; 
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and becauſe the ſaid Edward had not paid the fine aforeſaid he had til 


that time been detained in the ſaid goal. Upon this return all the 
«+ judges reſolved, That finding againſt the evidence in court, or direction 


of the court barely, was no ſufficient cauſe to fine; and the fine, 


comitment, and impriſonment. in' this caſe boing, declared 8 the 
priſoners were diſcharged. _ : _ _,» 

According to the courſe of the law, "Emin the poo 7 times juries, 
1 conceive, have had it in their power, upon the general iſſue Pleaded, 
to give a general verdict in civil as well as criminal cauſes, although 
matter of law were complicated with the fact. By the ſtat. of Weſtny, 
II. it was «© ordained that the juſtices: aſſigned to take afſizes ſhall not 
«. compel the jurors to ſay preciſely whether it be diſſeiſin, or not, ſo 
« that they do ſhew: the truth of the deed, and require aid of the juſtices. 
«© But if they of their own head will ſay that it is diſſeiſin, their verdict 
«© ſhall be admitted at their own peril,” Littleton o ſays... * Alf in ſuch 
«« caſe where the enqueſt may give their verdict at large, if they. will take 
% upon them the knowledge of the law upon the matter, they may give 
e their verdict generally, as is put in their charge; whereon lord Coke 
comments thus. Although the jury, if they will take upon them (as 
« Littleton here ſaith) the knowledge of the law, may give a general 
«« verdict, yet it is dangerous for them ſo to do; for if they do miſtake 


213 Edw. I. 


dF. 368. 


% the law they run into the danger of an attaint ; therefore to find the 


10 « ſpecial: matter is the ſafeſt way, where the caſe is doubtful.” 


Lord chief juſtice Yaughan, to whom, with the other ; 7 


| poor opinion, the kingdom will ever be obliged, for eſtabliſhing the 
right of juries to give general verdicts in criminal cauſes, as well as to 
the preſent lord chief juſtice of the ſame court, and the other judges, 
who have declared general warrants to be illegal, in Buſbel/s caſe, obſerves 
that, Upon all general iſſues ; as upon not culpable pleaded in treſpaſs, 
« nil debet in debt, nul tort, nul diſſtifin' in aſſize, ne diſturba pas in Quare 
. impedii, and the like; though it be matter of law whether the defend- 
sant be a treſpaſſor, a debtor, diſſeiſor, or diſturber in the particular 
«« caſes in iſſue; yet the jury find not (as in a ſpecial verdict) the fact 
« of every caſe by itſelf, leaving the law to the court, but find for the 
- wo omg or defendant pan” the iſſue to be tryed, wherein they re- 


ce ſolve 
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« {$ve "both law and fact complicately, and not the fact by itſelf ; 
e ſo as though they anfiver not fingly to the queſtion vhat is law, yet 
«« they determine che law in all matters where iſſue is joined, and tryed in 
< the principal caſe, but where the verdict is ſpecial. 

We have in part ſeen to what great dangers and miſchiefs the ſubjects 
are expoſed when trials by their peers are ſubverted, and other modes af 
trial introduced; wherefore it is extremely deſirable that trials by jury 
ſhould ever be equal, fair and free, influenced by truth of fact and argu- 
ment only; ſo that, with the aſſiſtance of thoſe excellent judges to whoſe 
opinions proper regard ſhould be had, they may be as perfect as the 
nature of human affairs will permit; and to this end, among other wiſe 
proviſions, to free them from all apprehenſions of danger attendant on 
the diſcharge of theit duty, according to ſerñʒ. Hawkins, [g] © it ſeemeth 
e to be certain, That no one is liable to any proſecution whatſoever, in 


26 c teſpect of any verdict given by him in a criminal matter, either upon 


rc grund or petit jury for ſince the ſafety of the innocent, and puniſh- 
* ment of the guilty, doth fo much depend upon the fair and upright 
vs. proceeding of jurors, it is of the utmoſt conſequence that they ſhould 
« be as little as poſſible under the influence of any paſſion whatſoever. 
And therefore, leſt they ſhould be biaſſed with the fear of being bar- 
t rafſed hy a vexatious ſuit, for acting according to their conſciences (the 
« danger of which might caſily be inſinuated where powerful men are 
« warmly engaged in a cauſe, and thoroughly prepoſſeſſed of the juſtice 
of the ſide which they eſpouſe) the law will not leave any poſſibility 
1% for 'a proſecution of this kind. It is true indeed the jurors were for- 
Co metly- ſometimes queſtioned in the: ſtar-chamber, for their partiality 
«in finding a manifeſt offender not guilty ; but this was always thought 
*. 4 very great grievance; and ſurely as the law is now ſettled by Bu/bells 
© caſe, there is no kind of proceeding againſt jurors in reſpect of heir 
ae verdicts in criminal matters allowed of at this day 

The miſchiefs of ſlander oonfiſt in its operation on the minds of per- 
ns with their conſequent actions; and. it ſeems to me that jurors are 
| wel RI to judge of = Dar. Pet wr aſbftcd. 8 . and 
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ee judges,” In caſe a perpetual ſucceſſion of judges equal to thoſe 
excellent perſons who now ſit in the ſeat.of judgment could be ſecured 
to the kingdom we might be leſs ſollicitous touching this particular: 
but although through his majeſtys goodneſs proviſion has been made 
that his own ſon, or any future ſucceſſor, ſhall not have it in his power 
on his acceſſion to appoint new judges at his pleaſure ; yet it is poſſible 
that future times may produce ſuch men as being devoted to the will 
of arbitrary princes, or dangerous miniſters, ſhall be ready to uſe evety 
mean in their power to reſtrain and puniſh thoſe writings which may be 
neceſſary to expoſe their deſigns ; and it being difficult in theſe times of 
danger to ſtem the current of thoſe precedents whereof an ill uſe may 
be made, the practice of giving general verdicts, I conceive, may con- 
tribute to the preſervation of the liberty of the preſs, which hath in times 
paſt been ſo ſeverely reſtrained by law, or lawleſs power. Julius Cæſar 
obſerved that the moſt dangerous precedents are made in favorable caſes, 
and we have lately ſeen even office precedents urged with vehemence 
to warrant the violation of the law of liberty and ſafety, by men who 
| have fince unhappily proved that their caution. was not encreaſed by the 
correction of their errors, vo. 
Notwithſtanding the great atility of the liberty of the preſs it is cer» 
tainly liable to manifold injurious abuſes, ſometimes pregnant with great 
miſchiefs ; without enumerating others, inſtead of being helpful to pre- 
ſerve; it may be employed by our enemies to divide and deſtroy” us; 
wherefore juſt and proper bounds are to be obſerved. Every conſiderate 
and ſincere friend to the freedom of writing laments theſe abuſes perpe- 
trated by the various enemies of the public weal. Libertas non eft licen- 
tia ſays Tacitus, the great friend of liberty, railing is not reaſoning, 'nor 
are invectives arguments; vague and general reproaches, charges and 
criminations may injure, provoke, and inflame, but they neither rightly 
inform, nor reform, The cauſe of truth and juſtice is not promoted by 
obloquy and detraction, the decus & tutamen of the common-wealth is 
not to be aſſailed by petulance and impertinence; yet, inſtead of proper 
examination and repreſentation, ſuch a licentious uſe of the preſs hath 
taken place, that neither the higheſt public ſtations, nor the greateſt 
public ſervices, nor public nor private virtues, nor the abſence of the 
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ſafferers, are ſufficient- guards againſt theſe abuſes, All perſonal, pro- 
vincial and national abuſe is the proſtitution of the preſs, and may ſome= 
times produce great and miſchievous" effects. Funda juvant,' and in 
intereſting caſes the errors of politicians, with the errors and incentives 
of pamphleteers, encreaſed and diffuſed by that cacoet hes ſcribendi & mali 
dicendi which delights in defaming, aggravating and inflaming, inſtead 
of duly confidering; informing,” and compoſing, and, as the ſeeds of 
ſocial as well as natural diſeaſes generate apace, ſpreading far and wide 
a political peſtilenee, prejudice begeting prejudice; "and error begeting 
error, and the whole producing violence, oppoſition, diviſion and confu- 
fon, may, without the co- operation of the dangerous devices ſuggeſted 
by others to effectuats their deep and malignant deſigus, ſybjeft the moſt 
powerful ſtate to great diffieulties. Of this we have at preſent an ĩnſtance 
fo alarming i in its nature, and uncertain in its conſequences that it calls, 

in my poor opinion, for the cloſeſt examination, and the moſt calm juſt 
and equal conſideration, ſo that being underſtood in ãts drigin, progrefs; 
and preſent ſtate, all future: evils mayvas far as poſſible be prevented, for 


the accbm̃pliſhment whereof every good Aue I preſume, will chear- 
fully contribute what lies in his power. I need not explain myſelf by 


naming the colomies; whoſe nature, rights, and intereſts, conſidered in 
themſclves, and in their connection with their mother country, have 
been fo egregiouſſy miſrepreſented by numerous public writers in this 
metropolis; and in the colonies, many of whom have advanced propoſi- 
tions utterly incbmpatible with the nature of the Braſh" empire, and 
ſubverſive of it, ſome oppugning tlie ſupreme authority of the ſtate, and 
others the juſt rights of Britiſb ſubjects. And having perhaps taken 
more pains than any of my fellow citizens to underſtand the nature and 
rights of colonies, ancient and modern, and of the Engliſè colonies in 
particular, ſo that my defects in point of natural abilities are in let 
meaſure ſupplied by my diligence, I ſhall in order to illuſtrate this i import 
ant ſubject, with the beſt intenſions for the public ſervice, ſubmit ſome 
few: things to public conſideration, with all due deference: to my ſupe⸗ 
| riouts 1 in every ſenſe, proceeding, as far as may be with convenience, by 
way of f propoſition, in order that the truth may be more clearly com- 
prchended, and n . and my awolun arp errors more eaſilꝝ 
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refuted, whereby I ſhall hope to avoid encreaſing the number of thoſe 
who enter and traverſe the field of controverſy without the direction of 
any certain principle. All arguments deſtitute of proper principles are 
mete empty ſophiſms; they may captivate and delude, but they can 
neither duly inform nor promote the public welfare; and yet we daily 
ſee writers on both ſides of the Atlantic proceeding with an air of ſuffi- 
ciency to treat of the political ſtructure of the colonies, or ſome. of its 
parts, without either knowing or enquiring into its real proper and ſolid 
foundation, the right underſtanding whereof might prevent innumerable 
miſchiefs. Truth is fimple and uniform, and ever attended with a happy 
coincidence of all its parts, whereas error is infinite. And, in order to 
aſcertain the beſt mode of inveſtigating the truth, thereby cuting off 
many deluſive arguments, I ſhall cite the excellent rule delivered and 
maintained by the learned and judicious Placcius, viz. Demonſtraturum 
quid de re aligua, eandem in perfectiſimo gradu confiderare debere. That 
e he who would demonſtrate any thing relative to wp iyeſ. n to 
conſider that in the moſt perfect degree. 8 

AMERICA, ſince diſcovered. by the e 4 8 ſuffered greatly | 
155 various political errors; through prejudice, with its conſequents in- 
juſtice and cruelty, Spain flew her millions, of whom the might, to the 
great encreaſe of her honour, wealth and ſtrength, have made good ſub- 
jects, or profitable allies. Continuing under the dominion of prejudice, 
and 'transfering her pernicious: policy to Europe, by her injuſtice and 
ſeverity ſhe loſt the Netherlands, and by her manifold breaches of faith, 
and oppreſſions, ſhe loſt the kingdom of Portugal, with all l its foreign 
dominions, every colony, fort and-ſettlement,, (adhering firmly, as was 
natural, to their mother country) revolting with her, Ceuta, and ſome of 
the iſlands of the Azores, garriſoned by Shaniſb ſoldiers, only excepted. 
Spain, if influenced by the ſole dictates of juſtice and equity, would have 
preſerved the Americans, and held the N etherlands, with all the dominions 
of Portugal, firmly united to her by the ſtrongeſt bonds, faith and love, 
whereby, with ſuitable policy, ſhe might have raiſed the maſt glorious 
empire, exceeding all modern example, and common conception. Ra- 
tional liberty, and equal juſtice, plenty and ſafety, being the chief ends 
ve all lawful government. the miſconduct of Spain, with its _ conſe, 
| Th | quences, 
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quences, will, to all ages and nations, irrefiſtably pron againſt a thou- 
fand authors who join hand in hand to. countenance dark devices, and 
promote iniquity, that the principle of univerſal Seen is the beſt 
mean of preſervation and aggrandizement. And now, without viſiting 


the American dominions of other European princes, coming per ſaltum to 5 


Britiſd America, whoſe preſent and future ſtate ſo nearly concerns the 
common weal, it preſents a moſt unpleaſing ſcene. It was lately the 
ſeat of a ſharp and ctruel war, waged by thoſe enemies who never give 
us farther reſt than their inability inforces, with intent to wreſt from us 
one of the chief ſources of our commercial and naval empire, during the 
cburſe whereof ſeveral colonies: raiſed: a larger proportion of men than 
any other part of his majeſty's dominions; and ſince, while labouring to 
reſtore the broken ſtate of their affairs, and to proſecute that trade which 
is ſo neceſſary to the commerce of this kindom, through the ſudden 
change of Britiſb policy, and a ſtrange ſeries of errors and events, the 
whole are now plunged into a ſtate of diſtreſs, diſſiculty and danger, from 
which it is deſirable in ſo many reſpects to deliver them as ſoon as poſſible, 
and to ſhew- their true political foundation, in order te their complete and 
perpetual union with this kingdom, for the common good. The eſtabliſh- 
ment, corroboration and preſervation of this union, conſidered in its 
moſt perfect degree, will appear, I preſume, to every impartial and con- 
_ fiderate perſon worthy of the greateſt attention. The diſtant ſituation of 
the colonies, with their cantonment and diſtinct civil adminiſtrations, 
though placed under the wiſe and provident care which preſides over all 
parts of the ſtate, raiſes inſenſibly in the minds of many worthy perſons 
| partial notions diſcordant with this union; but its greateſt enemy, I con» ; 
ceive; is prejudice that malady of the mind, and powerful: director of 
its motions; and in this caſe, as well as in that of ſuperſtition, unfor- 
tunately wiſe men frequently follow fools, and our inſular and conti- 
nental prejudices are become ſo numerous and violent, that I wha am ſo 


| feeble an advocate for the principles of truth, univerſal juſtice, and-public 


welfare, the ſole proper and firm foundation, in my poor opinion, of that 

laſting and profitable union that is ſo much to be deſired by all good 
citizens, dare not enter the liſt againſt ſo formidable an enemy; and 
nene adhering to my principle of FO, and * aue conciliating 
8 and 
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and frengthening ſyſtem which I have ever held, after obſerving that 


common juſtice is the common debt due to and from all perſons and 
ſocieties, and the common cauſe of all honeſt men, and that nothing can 
be more unreaſonable than for a man to make one law in his mind for 


himſelf, and another for other perſons, I ſhall deſire the favour of him 
who on reading what has been ſaid reſpecting this perfect union ſhall 


perceive the leaſt prejudice to ariſe in his mind againſt it, that he will be 


pleaſed calmly to conſider this divine precept of the Saviour of the 
world, “ all things whatſoever ye would that men ſhould do-to you, 
© do ye even ſo to them, for this is the law and the prophets,” And if this 
ſhall not ſuffice to efface the impreſſions of prejudice, that he will lay 
aſide this little eſſay until he come to ſuch a temper of mind that he 
ſhall be willing to do as he would be done unto; in the mean time, 
accompanied by Go favour of the candid reader, I ſhall proceed to 
' obſerve, ': © 

I. That his majeſtys regal authority extends to all . a over 
all parts of the public territory—that every ſubject by the law and the 
duties of his birth is obliged to be faithful, and bear true allegiance to 


the king—That allegiance and n being mn every p ohe 


is entitled to protection. 

II. That the nature of human government, in 40 to its comple- 
tion, of neceſſity requires in every ſtate for its welfare and preſervation 
the exiſtence and occaſional exerciſe of a ſupreme legiſlative juriſdiction, 
over all and ſingular the parts, perſons natural corporate or compound, 


- cauſes, matters and things whatſoever—That by the Britiſb conſtitution. 


this ſupreme juriſdiction is veſted in the Britiſp parliament That the 


entire collective dominion, ſtate, or chief body politic, compoſed of all 
its members, admits but of one ſupreme direction, equals have no power 


over equals, and two or more ſupreme juriſdictions cannot be erected 
without forming two or more different ſtates; and it is evident this divi- 
ſion miniſters to deſtruction. The colonies from their ſituation, nature, 
and neceſſary political exiſtence poſſeſs ſubordinate powers of legiſlation, 


but the ſole ſummum imperium of the Britiſh parliament remains firm, 


immutable and univerſal— That the kings juſt prerogative was ever 
parcel of the law of the land; and, to uſe the words of lord Bacon, who, 


with 


Mat. vii. 


12. 


with other able lawyers and ſtates men, was much conſulted and con- 
derned in the ſettlement of ſome of the colonies. The kings preroga- 
certive and the law are not two things. There is not in the body of 
man one law of the head and another of the body; but all is one 
4 entire law.“ And it is certain that none of his majeſtys predeceſſors 
had it in their power by any act made de induſtria in any manner what- 
ever to diminiſh the juriſdiction of parliament, or to divide that body 
politie of which they were the head, thereby making a change nearly 

affecting the royal prerogative together with the whole common- wealth. 
Nil dat quod non habet is a maxim of law, philoſophy and common ſenſe, 
and no colonic or other politic body can by force of any charter claim 
any power, privilege or' juriſdiction exempt from parliamentary cogni- 
zance, the king having no authority to raiſe or create the ſame. Every 
charter is the creature of the law, and neceſſarily ſuhject to the law and 
the law· makers; and we have too much reaſon to remember the ancient 
and 4 obſervation, ___ vol _ ma JOJO non 7 
ati volt en 

III. That the Aae bend intent ob e Farkas 1 Ne- | 
Guriad;! are to declare and enact what is right, equal and juſt, giving to 
the common-wealth and its various parts their due. Ancient authors 
detlare verity and juſtice to be the proper foundation of parliamentary 
| proceedings. = Furiſdietio oft poteſtas de publico, introducta cum neceſſitate 
juris dicendi [4]; and lord Coke ſays juriſdictio is derived of jus & ditio, i. 
poteftas juris. And although through prejudice, paſſion or other infirmities 
men may not in particular caſes,” eſpecially when their minds are moved 
by ſelf · intereſt, diſcern and diſtinguiſn between truth and error, juſtice 
and injuſtice; yet truth, juſtice and equity are in their nature immutable, 
and no more ſubject to annihilation, inverſion, or variation, than any 
geometrical propoſition That no prince, potentate, ſtate or order of 
men can by any means whatever acquire a right of doing what is wrong. 
An author whoſe exquiſite learning, knowledge and judgment have done 
ſo great honour to human nature, as well as to this kingdom, Dr. Cud- 
yn pepe hewn that even in pe ogy laws and commands i it is 


of Ly * 
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not meer will that obligeth, but the nature of good and evil, juſt and 
unjuſt, really exiſting. In the courſe of his reaſoning he writes thus, 
e every thing is what it is by nature, and not by will; for though it 
„ will be objected here that when God or civil powers command a 
« thing to be done that was not before obligatory or unlawful, the thing 
«© willed or commanded doth forthwith become obligatory,. that which 
*© ought to be done by creatures and ſubjects reſpectively; in Which the 
«© nature of moral good or evil is commonly conceived to conſiſt; 3 and 


e therefore if all good and evil, juſt and unjuſt be not the creatures of i 


„ meer will (as many aſſert) yet at leaſt po/itive things muſt needs owe 
« all their morality, their good and evil to meer will without nature; 
cc yet notwithſtanding, if we well conſider it, we ſhall find that even 
in poſitive commands themſelves meer will doth not make the thing 
« commanded juſt or obligatory, or beget and create any obligation to 
4 obedience but that it is natural juſtice or equity which gives to one 
the right or authority of commanding, and begets in another duty and 
obligation to obedience [i]. According to Dr. Cumberlends excellent 
rule, approved, or rather applauded by the moſt eminent foreign authors, 
60 Nothing can be deemed the law of nature in which all men cannot 
agree“; and the moſt able juriſts have united in declaring that poſi- 
tive ſocial laws ſhould inforce the natural, or conform to them as far as 
poſſible. Mr. Locke fays, © The obligations of the law of nature ceaſe 
not in ſociety, but only in many caſes are drawn cloſer, and have by 
human laws known penalties annexed to them to inforce their obſer- 
„ vation. Thus the law of nature ſtands as an eternal rule to all men, 
% Jegiſlators as well as others, The rules that they make for other mens 
geg actions muſt, as well as their own and other mens actions, be con- 


% formable to the law of nature, f. e. to the will of God, of Which 


«© that is a declaration.“ And that. the firſt and fundamental poſitive 
« Jaw! of all common-wealths is the eſtabliſhing the legiſlative power, 
as the firſt and fundamental natural law, which is to govern even the 


legiſlative itſelf, is the preſeryation of the ſociety; and nn 


[i] Treatiſe r internal and imutable Morality, . 
& conſiſt 
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3 conſiſt with the public good) of every perſon i in it [4].” That good 
and perfect laws are the dictates of perfect reaſon relative to their ſub - 
ject known in all its parts; and poſitive laws, ſo far as they partake of 
- prejudice, paſſion, improvidence, or other infirmity, or are formed on the 
partial knowledge of their reſpective ſubjects, are imperfect; the wiſeſt 
legiſlators cannot judge aright, or rather not at all, of that which was 
never expoſed to their judgment, and a law made upon the beſt conſidera- 
tion of ſome parts only of its ſubject matter, with an excluſion or inſcience 
of other proper and material or eſſential parts, from the nature of legi- 
flation, and its objects, is apparently an improper or imperfe& law. 
Conſidered with reſpect to the caſe ſtated and ſuppoſed, if the ſame had 
ſubſiſted, it might have been juſt and proper; but the true and real caſe, 
compoſed of all its parts, materially differing from it, required either 
à different law, or none at all; and conſequently the law thus made 
-through error, according to the immutable principles of truth, juſtice, 
and legiſlation, I preſume, is to be diſcontinued, the continuance of an 
error when known difforing widely from its firſt commiſſion when un- 
known ; novertheleſs it is the duty of the parties concerned to obey 
uch erroneous or improper law as far as poſſible, until its review and 
repeal by the legiſlators ſhall take place, to whoſe wiſe, equal and juſt 
conſideration and deciſion all reaſons reſpecting its real or ſuppoſed errors, 
; improprieties or defects, muſt be properly and entirely ſubmitted . 
That the ableſt politicians have held it difficult for one country to make 
- kiws for another; and the greater their diſtance the greater their diffi- 
ceulty. The Roman councils were frequently embarraſſed by this buſineſs, 
although their political wiſdom ſo far exceeded in many reſpects that of 
other nations: The nature of the Britiſb empire, divided by the ſituation 
of its ſeveral parts, with the neceſſary unity of the ſupreme power over 
the whole, is inevitably accompanied with this difficulty. All the free- 
holders in England worthy of notice in this behalf are repreſented in par- 
- liament by perſons choſen by them for that purpoſe, who, with the re- 
| * of-the e cities and boroughs, and the repreſentatives of 
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Scotland, form, the houſe of commons, or an order of men well acquainted 
with the nature, condition and intereſt of the whole kingdom, and its 
reſpective parts; and yet when intereſting laws are depending how oft 
do we ſee ſpecial communications take place between theſe repreſenta- 
tives and their conſtituents, for the ſake of better information ; and not- 
withſtanding the uſe of theſe, the beſt means of knowledge, an improper 
or imperfect law has been ſome times made: and when the principal or 
dominant part of a ſtate makes a law relative to its diſtant parts it ſeems 
deſirable to uſe every mean of inveſtigating the truth reſpecting all the 
ſubject matters of it, ſo that the numerous additional difficulties unavoid- 
ably ariſing from diſtance may, as far as poſſible, be countervailed by 
the moſt diligent comprehenſive enquiry and thorough examination, 
Without which provident care laws made for the advancement of com- 
merce may cauſe its diminution, and other laws may operate contrary 
to the intent of the legiſlators ; and it is needleſs to fay that when ſuch 
dominant part makes a law for the diſtant parts in eaſe of itſelf the moſt 
liberal juſt and equitable conſideration becomes more eſpecially requiſite, 
in order to countervail the natural dictates of ſelf intereſt. With reſpect 
to the political ſtate of our colonies there ſeems to be no bounds. to the 
errors of minor politicians and pamphleteers, which, with other errors 
relating to their commercial ſtate, joining and increaſing the prejudices 
and tempeſtuous paſſions of numbers have cauſed ſo great violence and 
grievous outrages. In truth many of Britannias ſons ſeem to have loſt 
the proper ſenſe of their duty to their mother and to each other, brother 
would baſtardize brother, fome would unnaturalize others, and others 
would unnaturalize themſelves, without duly confidering their own 
conduct in its nature and conſequences. To check theſe miſchiefs, and 
reſtore all things into order, the chief ſtrength and ſafety, as well as 
beauty, of the civil ſtate, I know no means ſo uſeful as having recourſe 
to truth, the common: friend of all honeſt men, and of all juſt meaſures; 
and therefore Oy to oy former courſe of proceeding 1 ſhall farther | 
obſerve, 16: 
IV. That the Engh % colonies are the legitimate of-ſpring, image and 


part of the common-wealth, and well entitled to the rights, liberties, 15 


rg bonefits of it, or, in other words, they have. good title to * Ptibli- 
U ow 
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cum and jus privatum, and to both optimo jure, the enlargement of the 
empire, in purſuance of proper regal authority, at the toil and peril, and 
the Expenſe of the blood and treaſure of the planters—That theſe rights 
entitle them of courſe to every proper and practicable mean of preſerving 
them, rights without the means of their preſervation being defeaſible 
and illuſory— That by the firſt leading grant made for the diſcovery and 
ſettlement of the Bngliſb part of America to Sir Humphrey Gilbert by 
queen Elizabeth, on the 21ſt. day of June, in the 20th. year of her reign, 
after directing that the fame ſhould de made by her Enghſh and Iriſh 
ſubjeQs ; for uniting in more perfect league and amity ſuch. countries 
«6. with her realms of England and Ireland and for the better encouraga- 
ment of men to this enterprize;” ſhe granted and declared that all ſuch 
countries ſo to be poſſeſſed and inhabited ſhould thenceforth be of the alle- 
glance of her, her heirs and ſucceſſors, and did thereby. | grant to Sir 
Humphrey, his heirs and afligns, and te all other perſons of her allegi- 
ance, who. ſhould, in purſuance of the directions therein contained, pro- 
eeed and inhabit within any ſuch countries, that they and their heirs 
« ſhould have and enjoy all: the privileges of free denizens and perſons 
e native of England, and within her allegiance, in ſuch like ample manner 
and form as if they were born and perſonally reſiaunte within the 
4 ſaid realm of England. — That the grant made to Sir Walter Ralegh, 
under which the firſt ſettlement was made in Virginia, was in theſe re- 
ſpects ſimilar to this; and it is. altogether. unneceſlary, I apprehend; to 
cite the. ſeveral ſucceeding royal grants. which were grafted. upon theſo, 
and co-operated with them in-eſtabliſhing the Engliſb empire in America, 
every ſubſequent grant being made by the king of England to his "uy 
jets, whether to an individual or to numbers, to. perſons natural or 
politic, as well thoſe which have loſt their force as thoſe which con- 
tinue in force, in their nature and tenor ſuppoſing, confirming, and. eſta- 
Bliſhing this empire, and ſtrenthening the connection of theſe diſtant 
| _ countries, and all their inhabitants, with the realm of England, the king 
holding the whole under the ſame allegiance That by the ſtat.” 15 Car. IL. 
cap. vii. which provided that the European commodities imported into the 
plantations ſhould. be ſhiped: in England, whole policy and proviſion I have 
| heretofore laboured to preſerve, it i is thus recited and declared. in regard 5 
1 
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« his majeſties plantations beyond the ſeas are inhabited and peopled by his 
« ſubjects of this his kingdom of England : for the maintaining a greater 
* correſpondence and kindneſs between them, and keeping them in a 
& firmer dependence upon it, and rendring them yet more beneficial and 
08 advantageous unto it, in the further employment and. increaſe of 
- Engliſh ſhiping and ſeamen, vent of Engliſh woollen and other manu- 
ce factures and commodities, rendring the navigation to and from the 
% ſame more ſafe and cheap, and making this kingdom a ſtaple not. 


only of the commodities of thoſe plantations, but alſo of the commodi- 


« ties of other countries and places, for the ſupplying of them ; and it 


being the uſage of other nations to keep their plantation trade to 


« themſelves : Be it enacted” &c. Here we have an expreſs declaration 
made by parliament, per verba de preſents ; that his majeſtys plantations. 
beyond the ſeas were inhabited and peopled by his ſubjects of this his 


kingdom of England, whoſe political ſtate hath queſtionleſs ever ſince 


continued the ſame That by the ſtat. 13 Geo. II. cap. vii. it was enacted 
that from and after the iſt. day of June, in the year 1740, all perſons 
born out of the ligeance of the king, his heirs and ſucceſſors, who had 
inhabited, or ſhould inhabit, for the ſpace of ſeven years, or more in any 
of his majeſtys colonies in America, and ſhould take the oaths, and make 
the declarations therein directed, . ſhould be deemed, adjudged, and 


« taken to be his majeſty's natural born ſubjects of this kingdom, to all - 


« intents, conſtructions and purpoſes, as if they and every of them had 


cc been or were born within this kingdom.“ — That it is impoſſible, 1 


conceive, for any prince or ſtate intending to enlarge their public territory 
by the acquiſition of any diſtant lands or countries, to take more proper 
and efficacious means for making the ſame parcel of their empire than 
have from the foundation of the colonies been taken by the kings and 
parliaments of England to unite them with their mother country, and 
form one empire of the whole; ſo that conſidering their nature, notoriety 
and importance, it is matter of great ſurprize as well as concern, to ſee 


ſuch manifold pertinacious miſtakes made in this kingdom and the colonies 


touching their political nature by numberleſs writers and other perſons, 


who being ſtrangers to their true foundation, deren erroneous and nſw; . 


rious * concerning them. 


U 2 8 whh 


- 


148 The Freedom of Speech aud Writing 
V. With reſpect 1 to the queſtion when in a ſtate wherein the laws are 


. made by the prince, the nobles, and perſons choſen by the people, the 


greater part live in one quarter of the world, and. the lefler part in 
another; and the greater part chuſe thoſe: perſons who make part of the 


legiſlative, and who are by the Engliſh lawyers and other authors, called, 


the repreſentatives, attornies or advocates of their conſtituents, and in 

foreign ſtates ambaſſadours, or by other names denoting the perſons 
elected and deputed by many others, to repreſent and act for them, the 
lefler part having no vote or voice in this choice, whether the perſons, 


chus choſen by the greater part can be truly, juſtly and properly ſaid to, 


be the repreſentatives of the leſſer part; in which caſe I deſire leave to 


hold the negative, and pray the favour. of him who. is enclined to the 


affirmative; that he will conſider himſelf as one of the leſſer part, and 


then declare his approbation or diſapprobation of this repreſentation; 
for in truth it ſeems to me that impartial conſideration might ſuffice 


to reſolve this. queſtion ; nevertheleſs I ſhall endeavour to illucidate 


this particular. It is ſaid that the Engliſb colonies, which are the leſſer 
part of the. ſtate, though not actually, are virtually repreſented in par- 
liament by the members choſen. by the greater part. The miſchiefs, 
diviſions, difficulties and dangers which attend the. ſtate, - whoſe pri- 
mary ſource apparently was the conduct of miniſters unprovided with 


proper and neceſſary knowledge, with an excluſion of wiſer counſels, and 


better information, have ſeveral times brought to my mind Pandbras box, 
out of which the maladies and calamities of mankind: took their flight. 
And truth being an immutable entity and intelligibility, and error a 
meer phantaſy or figment of the imagination, this notion of virtual re- 


| preſentation being as incomprehenſible by my mental faculties as tran- 


ſubſtantiation, or the popes repreſentation of the Deity, hath brought to 
my mind the opinion of thoſe among the ancients who held that there 


_ - was no certainty in the human intelle&, or its objects: but on due con- 
ſideration, I am fully convinced, to uſe the words of Dr. Cudworth, that 


Ad 


ny is the moſt unbending and uncompliable, the moſt neceſſary, 


« fm, immutable, and adamantine thing in the world ;” and in caſe this 
notion of virtual repreſentation be true, it is capable of being ſo clearly 


and ee b hal and 3 as to force the aſſent of the equal 
| and 
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and intelligent mind; wherefore 1 hope that its advocates will be pleaſed 


to explain, ſupport and complete their new ſyſtem of repreſentation, ob- 


ſerving that 'equal rights require equal means of preſervation. That the 


inequalities in the repreſentation of one country are no reaſon for rejecting 
the repreſentation of another. That according to the excellent rule of 


Parliamen- 


to tenendo. 


Placcius, and the ſentiments of Mr. Locke in this particular, we are not 
to reaſon from defect to defect, thereby making the political ſyſtem ſtil 
more and more defective; but to keep the right line or ſtate of perfection 
in view, making our approaches towards it, and that one plain fimple 
principle of univerſal juſtice and public welfare is in my poor opinion, 
worth a thouſand ſuch refinements or temporary expedients — That Mr. 
Juſtice Doddridge, that learned” antiquary and able lawyer, ſuppoſes that 


the opinions of Palydore Virgil and Paladine are reconcileable with the 


c. manuſcript of Canterbury, that the firſt parliament wherein the com- 
<« mons were called, as well as the peers and nobles, was 16 H. I.; for it 
« js true that after the conqueſt until this time the commons were not 
« called; and ſo at this time they will have it firſt called by the name of 
« a parliament,” This learned judge calls Edward L. the founder of dur 
civil ſtate, and lord chief Juſtice Hale ſays that he «is well ſtiled -our 
« Engliſh Fuſtinian; for in his time the law guaf per ſaltum obtained a 
ce very great perfection.“ Ang. 8 the following record Will 1 his 
ſenſe of e E t ont of] ah nn 
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Claus de Anno Regni regis js Edward verde d tertio. nN 


64 Rex venerabili i in Chriſto patri 
« R. eadem gratia Cantuar archie- 
60 4 piſcopo t totius Angliæ primati Sa- 


« lutem. Sicut lex juſtiſſima pro- 


« vida circumſpectione ſacrarum 
4 « principium ſtabilita hortatur, & 
& ſtatuit, vr qvop OMNES TAN- 
* 617 AB OMNIBUS APPROBETUR' 
« fic et innuit evidenter | ut com- 


0 munibus periculis per remedia 


6; 


"The bing to the venerable father 


in Chriſt R. by the ſame grace 
archbiſhop of Cant. primate of all 


England, greeting. As the moſt 
juſt law by provident circumſpec- 
tion of ſacred princes eſtabliſhed 


adviſeth and hath appointed, THAT 
WHAT *TOUCHETH ALL MEN BE | 
APPROVED OF” ALL, ſo it likewiſe 
evidently intimateth that common 


„ proviſa 


| 
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4 proviſa communiter obvietur ſane danger be obviated by remedies 
« ſatis noſtris et jam eſt ut credi- provided with common conſent. 
t mus p univerſa mundi climata Truly we have as we think already 
«, divulgatum qualiter rex Francie ſufficiently divulged through all 
'« de terra noſtra Vaſconie nos cau- climates of the world how the king 
« teloſe decepit eum nobis nequi- of France hath craftily deceived us 
<<: ter detinendo nunc yero predictis touching our territory of Gaſcoine, 
cc « fraude & nequicia non contentus wickedly detaining it from us, and 
« ad ex pugnationem regni noitri now, not content with the fraud 
60 claſſe maxima & bellatorum co- and wickedneſs aforeſaid, hath pre- 
2 pioſa n multitudine congregatis cum pared a very great fleet, with a pow- 

& quibus regnum noſtrum & regni erful army for the aſſaulting our 
40 t ejuſdem incolas hoſtiliter j jam. in-, kingdom, with which he hath al- 
« vaſit linguam Anglicam fi con- ready hoſtilely invaded our king- 
« cepte  iniquitatis propoſito de dom, and the inhabitants of the faid 
T  teſtabili poteſtas corre ſpondeat kingdom, the Engliſb tongue, if 
* quod Deus avertat omnino de . power correſpond with the deteſt- 
« terra delere proponat Quia igitur able purpoſe of the conceived ini- 
«« ꝓreviſa iacula : minus ledunt et res quity, which God avert, he pur- 
« _—_ maxima ſicut ceterorum poſeth entirely to aboliſh. Becauſe 
ce regni £ juſdem c concinium agitur therefore darts foreſeen hurt leſs, and 
« in hac parte vobis mandamus in your greateſt intereſt, with that of 
« fide & dilectioni quibus nobis your fellow citizens of the ſaid 
« tenemini firmiter injungentes kingdom is herein concerned, We 
« 1 ws die dominica | proxime poſt charge you in the faith and love by 
« _ feſtum Sancti Martini in hyeme which ye are held unto Us, ſtrictly 
” proxim futur apud Weſtmo- injoining that on the Lords day 5 
mn naſterum perſonalit interſitis; pre- next after the feaſt of St. , ; 
40 munientes priorem & capitulum in the winter next enſuing, ye be 
40 ecclefic veſtre archidiaconos to- perſonally preſent. at We eftminſter, 
” « tumque clerum veſtre dioceſis fore warning the prior and chapter 
= Facientes quod jüdem prior & ar- of your church, the archdeacons, 
ſl  chidiacopi in propriis perſonis and all the clergy of your dioceſe, 
, ſais, & dictum, capitulum per cauſing that the {aid prior and arch- 


« y num idemque cleros. per duos Aencons 1 in their own perſons, and 
5 „ procuratores 


| upon Public Afairs, conſidered: 


6c: procuratores idoneos plenam & 


<« ſufficientem poteſtatem ab ipſis 


cc capitulo. & cleris habentes una 
C vobiſcum interſint modis omni- 


« bus tunc ibidem ad tractandum 
« ordinandum & faciendum nobiſ- 


« cum & cum ceteris prelatis & 


__ ««- proceribus et aliis incolis regni 
«. noſtri qualiter fic hujuſmodi peri- 

« culis & ex. cogitatis maliciis ob- 
« yiandum. Teſte rege apud Wen- 
6c 2 triceſimo die Septem- 


& bris. 


That the right of repreſen tation 
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the ſaid chapter by one, and alſo the 
clergy by two fit proctors having 
full and ſufficient power from. them 
the chapter and clergy, be preſent, 
together. with you, by all ways then 
and there to conſult, ordain, and 
take ſuch effectual meaſures, with 
us, and with the other prelates, and 
nobles and other inhabitants of our 


kingdom, as will obviate ſuch, dan- 


gers and malicious devices. Wits 


neſs: the king at Vengebam, the 


thirtyr firſt day of September. 


in parliament. hath in oils caſes 


been allowed, in conſequence, of the enlargement of the public territory. 

Wales was conquered by Edward I. by the ſtat. of Rutland it was an- 
nexed to England; but their cloſe, firm and perfect union was made by 
the ſtat. 27. Hen. VIII. cap. 25. wherein it is recited that. Albeit 
« the dominion, principality, and country of Wales. juſtly and right» 
_ «-eouſly- was, and ever had been incorporated, annexed, united, and ſub- 
«ject to and under the Imperial.crown of this realm, as a very, member 
« and joint: of the ſame;” and yet, from certain cauſes therein- men- 


tioned, 


«ſome. rude and ignorant. 


people had made. diſtinction and 


« diverſity between the kings ſubjects of this realm, and his ſubjects 
« of the ſaid - dominion and principality of Males, whereby. great. 
« diſcord; variance, debate, diviſion, murmur,. and ſedition had grown 
1 between his ſaid ſubjects; whereſore, among other reaſons, « to 
11 bring his faid ſubjects of this his. realm, and of, his ſaid dominion of 
« Wales to an amieable concord and unity, among other things, pro- 
viſion was made for its repreſentation in parliament. And the firſt 
Engl iſh colony traving been planted at Calais, the fame. parliament, in the. 


ſame ſeſſion, provided for its- repreſentation in parliament alſo. 


The. 


firſt writ thereupon iffued, that I have ſeen, beats date the 2d .day of. 
Auguſt, in te. firſt year of the reign of Edward VI. whereby the king 
| commanded , 


12 Edw. I. 


2 
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"commanded the mayor and burgeſſos to cauſę to be elected a diſereet 
inhabitant of the ſaid borough; to be a burpeſs for his parliament for the 
"fame, according to the form of an act made by the parliament:: held the 
27th Hen. VIII. aforementioned; . ſo that the ſaid burgeſs ſhould have 
« full and ſufficient power for himſelf and the ſaid community to do 
and conſent to what ſhould be e 1 common en * 
0 * Kingdom.” 257 ee: 

VI. That where gehen, nberty, len 4 0 8 are, 
there will be numbers, plenty, ſtrength and ſatety, with a proper union 
of all the parts for the good of the whole—That as the declenſion and 
diſſolution of ſo many different ſtates irrefiſtably prove the difficulty of 
Perpetual preſervation, ſo it is likewiſe certain that commercial and 
naval empires are tmavoidably;attended with ſpecial difficulties reſpecting 
their duration and flouriſhing condition. For proof of this we need 
not have recourſe to the ancients,” Europe having within theſe three 
hundred years given us fo 'many examples,” that it would be tedious as 
well as unheceffary and unpleaſant to compat their preſent with their 
| former ftate. That commerce when the takes her flight leaves a country 
in a Worſe condition than ſhe found it, and knowing no return, the in- 
habitants may in vain lament that loſs which their improvidence or un- 
Kind uſage cauſed. =—That alttiough ſtrength be ever preferable. to wealth, 
yet when He tate is greatly infected by luxury, whoſt natural offspring 
re diffi ipation, Folly, fraud, diſtreſs, and danger, with mental enervation, 
iich united; with or without -concomitant cauſes,” have ſo often occa- 
fioned diſſolution or deſtruction, greater attention is paid to thoſe trades 
ant traders” Which miniſter to luxnry, and weaken the ſtate, than to 
thoſe Which ſtrengthen it. Of chis we have given the world a memo- 
rable example. What a ſtir do we from time time make about the Eaſt 
India trade, not to mention others, which never raiſed the ſeamen it 
deſtroys, and promotes luxury ſo many different ways, while we pay 
fuch a diſproportionate regard to the trade with and of our colonies, which, 
including che fiſheries, to uſe the naval expreſſion of an intelligent 
friend, is the main ſtay of the Britiſo commerce; ſo that although 
trade be in its nature ſo intricate and delicate that human wiſdom, even 
after” my ome enquiry: into 1 gs is er a len to the e 


0 
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of forming ſalutary regulations for it, inſtead of cloſe attention, exami- 
nation and comprehenſion, we are ſometimes inclined, even on great 
occaſions, to confide in the ſpecious and erroneous repreſentation. of 
others, who make a parade of their knowledge i in thoſe ſubjects to ſe- 
veral of whoſe eſſential parts they are utter ſtrangers— That our foreign 
trade collectively conſidered hath declined apace, and that depending on 
the changeable minds and circumſtances of other princes and ſtates, 
they are in effect contending various ways for its farther diminution, our 
colony trade having i in the mean time ſo far encreaſed as to have ex- 

| ceeded all theſe diminutions, and while proſecuting to the utmoſt by thes 
ſpirit of the coloniſts, who employed herein all their ſtock and domeſtic 
| credit, with a large credit given by the Britiſb merchants, and when 
labouring under various difficulties, a project was formed of railing a 
revenue upon it, with the traders and other inhabitants That to carry 
on a general trade a proportionate ſtock of money is requiſite ; and when 
this project was formed there was in the continent colonies ſcarcely 
money ſufficient, even with the aid of the paper currency uſed by ſe- 
veral, to carry on their trade — That the money propoſed to be raiſed - 
by way of revenue being to be collected from the old and principal trad- 
ing colonies, and wholly, or chiefly ſpent upon new and diſtant acquiſi- 
tions, the execution of this project muſt of neceſſity diminiſh and em- 
barraſs their trade, to the prejudice of the trade of this kingdom, all 
the real money then remaining in the continent colonĩes probably amount- 
ing to about an eighth or tenth part of what was due from the traders 
there to the Britiſb merchants, and which being ſuffered to remain there 
as the neceſſary means of driving about the wheels of trade would aflift 
the traders in the diſcharge of their debts, and in the continuance of 
that large trade which they have ſo long carried on for the common 
benefit That in a country dependant on commerce the primary object 


of political conſideration relative to it is preſumed to be the increaſe and 


exports of its. manufactures, the benefits' whereof are diffuſed through, 
all parts; and therefore raiſing a revenue upon their diminution is in 
effect making a dangerous ſtroke at the root of that which ought to be 
cherithed, or proceeding like him who cut the bough whereon he ſtood 
— That the colonies, ſuppoſing the annual exports of Britiſh commodi- 
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ties to them to amount to the value of two millions ſterling, have thereby 
probably paid yearly one million of the Britiſb taxes, or confiderably 
more. To illuſtrate this particular, it is to be obſerved that every manu- 
facturer charges all the taxes paid by him upon his manufacture. A clo- 
thier for inſtance who employs a thouſand perſons, whoſe taxes, toge- 
ther with thoſe of his own family, amount to £ 10000, he being reim- 
burſed by the ſale of his cloth, each piece bears of courſe its proportion of 
the whole, and is paid finally by the wearer. The amount of the public 
demands are by the intelligent variouſly eſtimated.” An old friend, who 


Sin many reſpects is extremely acute in his diſcernment touching the in- 


"teriour ſtate of the kingdom, as well as exact in his calculations, and 


who by the way had hard meaſure in one of our late miniſterial revo- 


lutions, ſome time before the commencement of the laſt war mentioned 
to me with approbation an eſtimate made with diligence by other judi- 


| cious perſons, whereby it was ſuppoſed that the fame amounted to four- 


een ſhillings in the pound; fo that according to this calculate the accu- 
mulative part of the price of manufactures in proportion to the natural 
is as fourteen to ſix. Being no competent judge of all the particulars 
aof this affäir, 1 leave them to theſe who! are; but taking the loweſt 
eſtimates of the amount of the ritiſſi exports to the colonies, and of the 
public charges, through various circulations reſting on them, and finally 
on their conſumers, and conſidering the ſame together with che entire 
commercial and peenniary Rate of the colonies, it clearly appears 0 me 
that this revenue · project, if peaceably carried into execution, as far as 
the nature of things would permit, would by its natural operations cer- 
tainly have cauſed ſo great. a diminution in the exports of Britiſb com- 
odities that for every penny collected in the colonies by way df re- 


Y venue this kingdom would very ſoon have loſt ſix · pence, and probably 
4 in a ſhort time conſiderably More. The hiſtory of ;commeree fully 


proves. that it: cannot be preſerved. without [conſulting its nature; With 
all its connections, and trade will ſometimes, like water, only brar its 
pwn weight; and the trade of the colonies having been ſtrained to the 

utmoſt, and its ;groduts collected from all parts conſtantly leaving the 


traders there immenſely in debt to the. Britiſi merchants, its conti. 


nuance was incompatible with new burthens, and the application of that 
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money to other purpoſes which was neceſſary to carry it on that the 
moſt judicious perſons have in time paſt thought it adviſeable by every 
proper method to encreaſe the trade of the colonies, keeping it under 
due regulations, and to afliſt in providing for them ſuch profitable em- 
ployment as might enable them to pay for large quantities of Britiſh 
manufactures; whereas this new: project hath a direct tendency to drive 
the inhabitants out of trade, and from the ſea coaſt into the inland 
parts of the country, where every man living uport' is freehold will 
eat his own mutton, and cloath himſelf with the ſkinrand. the wook — 

That the colonies, like this and other countries, animated by the ſpirit 5 
of trade, would as they encreaſed their ability, as they have in times 
paſt, continue to encreaſe their trade, and diſtreſſing this trade with 
the traders. is ſtarving the hen that lays the golden egg. That the 
cheriſhing and regulating is ſo far preferable to the impoveriſhing ſyſtem; 

that there is not a political truth, even that which declares honeſty to 
be the beſt policy, that appears more clear to me than this, That the 
' flouriſhing trade and condition of the colonies will ever beſt ſecure and 
augment their commercial and beneficial connection with this:kingdom; 
By their nature and original ſettlement they are unqueſtionably part of 
the family of England, and their comfortable condition will not only 
enable them to proſecute trade in time of peace, hut invigorate their 
defence in time of war, of which it is not-improbable they may again 
be the ſeat, There is no end of vulgar errors relative to this pirticu- 
lar; our enemies attack our edlonies as eſſential parts of that commer= 
_ cial and nayal empire which they would reduce; and if, inſtead of 


promoting and ſtrengthning the moſt; deſirable union, out errors and 


theirs, with. conſequent. diviſions, ſhould make them more vulnerable, 
they will of courſe become the object of the enemies policy and force 3 
and, lamenting our diviſions conſidered in every light, I am ſorry. that 
ſome of our politicians have not been encliped to ſuch treatment of 
them, that, to uſe the words of a worthy patriot, ſppken to the king on, 
the throne, it might be their. inclination as well as duty tobe obedient 
to his majeſty and the laws. On the other hand it behoves the colo- 
nies to conſider - that their henour and. their intereſt, their ſafety and 
happineſs conſiſt in their continuing proper and uſeful members of the 
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common-wealch, to take care that the ſpirit of liberty be accompanied 
with a due ſenſe of government; to maintain their rights and intereſts 


in proper manner, and to pay the ſame reverence to the king and the 


Parliament as if placed nearer to them, remembring what was ſaid by 


an author whoſe credit they will not queſtion [I, * this is not the 
% liberty which we can hope, that no- grievance ever ſhould ariſe in the - 
„ commor.-wealth ; that let no man in this world expect; but when 
« complaints are freely heard, deeply conſidered, and ſpeedily reformed, 
then is the utmoſt bound of civil liberty attained, that wiſe men look 
£* for.” And it may not be improper for others as well as the coloniſts 


on this occafion to recolle& not only the ſaying of Vopiſcus, but like- 
wiſe the words of the judicious Dr. Fleetwood. The preſent deſigns 
« of men have, it may be, no eye or tendency to ſuch and ſuch a conſe- 


© quence; but, however, men muſt look to it; for when we are once 
« out of the right way, every ſtep we take leads us but into farther 

«'wanderings ; and we know not whither we are going. 2 

VII. Wich reſpect to the reaſons relative to the repeal of the "War 
act, extrancous to the real merits of the caſe, I ſhall not preſume to e 


preſs my on ſentiments; but, under favour,” ſhall inſert the words of 
Mr. Milton, in his Areopagitica, addreſſed to the parliament of England, 


wherein, after taking notice that there were abundant examples of pri- 


vate perſons giving their counſel by ſpeech or writing to ſundry free 
ſtates, in thoſe ages to whoſe polite wiſdom and letters we owe that we 


are not Goths and Futlanders, he wrote thus; © and how far you excel 
« them, be aſſured, Lords and Commons. there can no greater teſti- | 


* mony appear, than when your prudent ſpirit acknowledges and obeys 
the voice of reaſon, from what quarter ſoever-it be heard ſpeaking ; 


«and renders ye as willing to r&peal any act of your own ſetting forth, 
« as any ſet forth by your predeceſſors. And ſhall obſerve that in 
ſeveral countries ruled by abſolute princes an appeal lies from the de- 
: cree. of the prince, that is, & /e male informato, ad. ſe bene informatum ; 
ang" wi eng ever Ae ow! _y 190d of oy PO” was more 
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concerned in giving a juſt decree upon the appeal and review of the 
caſe, than in pronouncing his firſt decree, 

As to thoſe ſons of violence who, without taking notice of others, hare 
to the diſhonour of that colony whoſe merits with reſpect to its mother 
country, all things conſidered, exceed thoſe of any one of an hundred 
Roman colonies, not to name a greater number, have riſen up in its 
capital, and, under the pretence of reformation, have committed ſuch 
| outrages, I exhort every man of them, for his own ſake, as well as that 
of others, that leaving the care of the common rights to thoſe to whom 
it belongs, and renouncing his offences, he continue to be quiet, and by 
his peaceable and proper behaviour prepare himſelf to partake of the cle- 
mency of a gracious prince who delights in the exerciſe of his mercy. 
And, in order to mollify the minds of thoſe who ſeem as great ſtrangers 
to humanity as they are to ſound policy, I ſhall, in the words of Lipius, 
ſet forth the mild conduct of an excellent prince. 

« Shall I omit thee Alphonſus? who being all goodneſs and benefience 
« haſt repreſented to us Titus, but with long continuance. Thou be- 
« ſieging Caieta, which had obſtinately rebelled againſt thee, the beſieged 
% appeared to be preſſed with want of proviſions, which themſelves = 
e clared by putting forth old men, boys, women, and all the uſeleſs 
« multitude. In council it was adviſed that they ſhould be rejected and 
1 driven back, for that ſo the city would ſoon ſarrender, he through com- 
« miſeration choſe rather to diſmiſs them, and continue the ſiege: but, 
«« upon his not taking the place, ſome dared to object, that if he had not let 
them go the city would have been his; he nobly anſwered. But the ſafe- 
« ty of ſo many perſons, is more to me than an hundred Caietas. However he 
« was not long without it, for the citizens, admoniſhed by ſuch extra- 
« ordinary virtue, and repenting, voluntarily ſurrendered themſelves. 
« His conduct was ſimilar towards Anthony: Caldera, the moſt powerful 
« man of the Neapolitan kingdom, and his obſtinate enemy, whom hav- 
« ing at length in a great battle ſubdued, and taken, when all perſuaded _ 
« to put to death ſo troubleſome a man, and who was ever at enmity 
« with the Arragonians, he alone withſtood, and not only pardoned, but 
« reſtored his eſtate to him, and gave to his wife all his elegant and 
« valuable furniture. and other moveables, which he had in his hands, 
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« reſerving to himſelf only one eryſtal cup. Such were his actions, 
« with which his expreſſions accorded. Being aſked why he was mild 
te towards all; even the wicked. Becauſe, ſaid he, juſtice cancitiateth the 
« good, clemency the bud. Again, when his miniſters complained of his 
« too great lenity, as not becoming. a prince. What, ſaid he, would you 
« have brars end lions to reign? For clemeney it the peculiar of men, 
« cruelty of avi1d beaſts. * He faid what was true. By how much the 
4 greater, and more, as I may ſay, of a man any one is, ſo much the 
is-h inclined 0 this virtue, which i is "therefore —_— huma- 


Scotland in . een. of two mes mite 8 in dy to 
oy or drive away the preſent royal family, happily. placed on the, 
throne ſir the preſervation of our common libertics, hath by the wiſdom 
and equity of the Britiſh parliament been made more free, whereas the 
end and intention of every action being to be conſidered, in juſtice to the 
colonies, whoſe diſtance lays them under manifold difficulties, it may be 
faid, if I am not wholly miſtaken, that their intention is to defend their 
rights according to their ſenſe of them, and how far that is erroneous, 
or its defence improper, is not my province to declare. As to theſe po- 
liticians who · ſeem to · delight in blood, and are ſo ſollicitous to introduce a 
focial war, whereby after ſo narrowly eſcaping the ſword of our enemies 
we thould employ our on ſwords in deſtroying: ourſelves, every ſtab. 
deſtroying a ſubject, and diminiſhing that commerce which gives bread to 
ſw many others, their policy, inſtead of being the reſult of any wiſe con- 
fideration ſuitable to the occafion, ſeems to be the dictates of their pre- 
judice, their paſſions, or ſomething worſe. If theſe advocates for de- 
ſtruction had been pleaſed fully to explain their own. propoſition, conſi 
dered with reſpect to ĩts nature, operations, and concluſion, without which 
all propoſals pallis tl * e * dangers, 1 preſume, would, 
eviduady appeunr. 

Rome when in der fourithing, ane "ve to the 3 of ruin 
by the ſocial war, occaſioned by her refuſal to communicate the Roman 
right. After ſuffering ſo much by her various errors and corruptions, 
95 * it to all the e Wee We was dp. and 

for, 
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for this grant ber . in verſe and proſe will endure to all ages. Clan- | 
ay aye, | 


BE> C0 -- +» 


Mer of i in gremium victos que ſola rece pit, 

Humanumque genus communi nomine ſovit, 

Matris, non demine, ritt : civeſque vocavit 

Auer domuit, neæugue Pio longinqua revinxit. i 


And Rutilius 7. d ER Sn fr 
| Feciſti patriam diverſis gentibus unam, 
Profuit injuſtis te dominante capi. 
Dumque offers vidtis proprit conſortia Juris, 
UR B EM eciſti quod prius OxBI8 erat. 

Upon taking a view of all parts of the public territory, and eonſider- 
ing them in their nature, ſituation and mutual relations, with the rela- 
tion of the whole to other ſtates, including our debts, which all the 
money in Europe probably could not diſcharge, whereof the principal 
or intereſt due to foreigners i is to be paid by the balance of our trade, 
and how far our credit is exhauſted, together with the ordinary courſe 
of human affairs reſpecting war and peace, it does not, I preſume, re- 
quire the foreſight of Themiſtacles to. diſcern that our futũte welfare and 
ſafety require the preſent exerciſe of great wiſdom ; and "that the whole 
having one common intereſt to ſupport againſt our competitors, ad ver- 
ſaries and enemies, and all being members of the ſame body, laying 
aſide our prejudices, diviſions and animoſities, we ſhould unite our en- 
deavours for the advancement of the common good, ever remembring 
that juſtice is an architectonic virtue, and what we learn from op; and 
that wiſe and great. emperour and philoſopher Antoninus, that the 
bundle of ſticks given by the father to his ſons while united is not to 
be broken, and that what is not good for the hive is not good for the 
bee; and moreover what was ſaid to the Lords and Commons in Par- 


liament, Eritis inſuperabiles, # Fueritis inſe eparabiles. Exploſum eft illud 4 Hen. VI. 


diverbium: Divide & impera ; cum. radix & vertex imperit in obedrentium 


conſenſu rata fint. 
Having | 
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De Freedom of Speech and Writing, Ge. 
Having for the advancement of truth, liberty, univerſal juſtice, and the 


public welfare, ſubjects worthy of a much abler pen, vritten with that 
freedom which becomes the member of a free ſtate, I ſhall now cheer- 


160 


fully ſubmit the whole to the candour and correction of the judicious 


and impartial, and to the pleaſure of thoſe who delight in cenſure. With 
reſpect to the former I ſhall ever ſay bleſſed be the amending hand, and 
of the latter I pray this favour, that they will for the common good be 
OW. to write better on theſe i r 66 * 
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* | 
4 . comma after offi 
17 16 read, judicialh. - 7 
yn. ale th inverted commas from the go to the 5 
49 7 read, in forming. - 


884 21 read, commonly. 


EA HS. 46:40 408 | read, attaching. So 
99 23 read, commiſſion. 4 e 10 
5 From p. n &c. 
. 1817, laſt line but two, read, on. 
n ee 119 32 read, feruntur. 
15813 laſt line, read immutable. 


